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Court of Appeals of the District of Columbia. 


No. 3999. 

James L. Karrick, Appellant, 
vs. 

Edgar II. Mosher. 


Supreme Court of the District of Columbia. 

At Law. 


No. 61927. 

Edgar H. Mosher, Plaintiff, 
vs. 

James L. Karrick, Defendant. 

Be it remembered: Tlmt in the Supreme Court of the Distriet of 
Columbia, at the City of Washington, in sai.l District, at the ime 
hereinafter mentioned, the following papers were filed and nio 
feedings had, in the above-entitled causes, to wit P 

* Declaration. 


Filed December 9, 1918. 

In the Supreme Court of the District of Columbia. 

At Law. 


Xo. Cl 927. 


Edgar H. Mosher, Plaintiff, 


vs. 

James L. Karrick, Defendant. 

1st Count. The plaintiff, Edgar II. 

James L. Karrick, for that heretofore 
August, A. D. 1918, the plaintiff was 
1—3999a 


Mosher, sues the defendant, 
to wit: on the 22nd day of 
lawfully possessed, as of his 
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own property, of certain goods and chattels, to wit: 1 small concrete 
mixer; 9,500 square feet of steel plates; 1 Ransome concrete mixer; 
1 160 foot tower; 2,000 hook clamps; 2,000 steel rods for ties; 1,600 
feet channel irons; 500 universal clamps; 1 stock and dies; 7 tower 
wrenches; 12 form wrenches; 1 bolt cutter; 4 machine wrenches; 3 
Stilson wrenches; 1 solder-iron; 1 ladle; 2 oil cans; 3 bull points; 
36 jacks; 1 bench and vice; 3,000 feet of cable; 7 shovels; 4 scoops; 
4 picks; 2 sledges; 4 tower sledges; 1 engineer’s level; 1 hand saw; 

1 carpenter's level; 3 hammers; 4 cold chisels; 1 power punch; 1 
small punch; 2 anvils; 1 steel tape; 13 wheelbarrows; 1 hopper, 1 
boom, bucket, 3 spouts and 1 hoist cable; 4,000 sq. feet of steel plates; 
2,000 tie rods; 300 eye beams; 72 tubular supports; 4 tons of mis¬ 
cellaneous angles; which said goods and chattels are of the value of 
Thirteen thousand, nine hundred and nine 50/100 ($13,909.50) 

dollars, and being so possessed thereof, the plaintiff afterwards 

2 on to wit: the day and year aforesaid casually lost said goods 
and chattels from his possession, and the same afterwards, in 

the City of Washington, District of Columbia, came into the posses¬ 
sion of the defendant by finding, yet the said defendant well know¬ 
ing said goods and chattels to be the property of the plain¬ 
tiff and of right to belong and appertain to him the said plaintiff", 
but contriving and fraudulently intending to deprive, deceive and 
defraud the plaintiff in that behalf, has not as yet delivered said 
goods and chattels to the plaintiff, hut has converted the same to his 
own use, to the damage of the plaintiff in the sum of Thirteen thou¬ 
sand. nine hundred and nine 50/100 ($13,909.50) dollars, where¬ 
fore the plaintiff brings this suit and claims of the defendant the sum 
of Thirteen thousand, nine hundred and nine 50 100 ($13,909.50) 
dollars, besides costs of suit. 

BELL, MARSHALL & RICE, 

PlaintiJJ's .1 ttornri/s. 


Defendant's Pleas. 


Filed Februarv 
%> 


IS, 1919. 


******* 

And now comes the defendant, .Tames L. Karrick, bv his attornevs 

4 . • 

and for plea to the declaration filed in the above entitled cause, says: 

1. That he is not guilty in manner and form as alleged. 

2. That the plaintiff" at the commencement of the suit was and 

still is indebted to the defendant in the sum of $22,000, for 
3 that said plaintiff* did enter into a contract and agreement 
with the defendant for the construction of the concrete work 
in the building of an apartment house in the District of Columbia 
for the defendant, and to use his said appliances, machinery, and 
equipment, or so much thereof as was then owned by him and in 
his possession, the same to be added to as the work progressed, and 
to provide the necessary labor and materials in the performance of 
said work, but that the said plaintiff" did not do said work and labor 
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v. n t ^. e .P erforma, ? ( ‘e of said work in a proper or workmanlike manner, 
vf j r not sa ^ materials and machinery as he had agreed, 

. ( y^ <?n( ^ ail t was thereby compelled to complete the performance 
of said contract, and to add to said machinery, appliances and equip- 
ment, large part of which so furnished by defendant, or with de¬ 
fendant s outlay and expenditure, entered into and forms part of 
said machinery, equipment and appliances the subject of said plain- 
titt s suit and the completion of the building was delayed to the great 
injury of this defendant and as set forth in his said declaration, and 
by reason thereof, this defendant suffered a loss of $22,000, as set 
forth in the plaintiffs affidavit herewith filed, and made part hereof, 
and this defendant is willing that the same mav be set off as against 
the plaintiffs demand. 

CHAS. II. MERILLAT, 

MASON N. RICHARDSON, 

Attorneys for the Defendant. 


4 District of Columbia, To wit: 

James L. Karriek, being first duly sworn deposes and savs: that 
lie is the defendant named in the declaration filed in this case'wherein 
Edgar II. Mosher is named as plaintiff. That it is true as set forth 
in the affidavit attached to the plaintiff’s declaration that a contract 
cUid agreement was entered into between the plaintiff and defendant 
and dated November 1010, and it is further a fact that under the 
terms of said agreement it was provided, among other things, that 
the plaintiff was to furnish the concrete working equipment and 
machinery then in his possession and owned bv him at the time of 
making of said contract and to pay the cost of any additional equip¬ 
ment in excess of $*>00 and that he was further to provide the labor 
and material necessary to construct the concrete work in accordance 
with the plans and specifications and in a manner satisfactory to 
the Building Inspector of the District of Columbia and to the plain¬ 
tiff for the construction of an eight story apartment house on G 
Street, Northwest, between 18th and 19th Streets, in the City of 
Washington, District of Columbia, which was then and now is the 
property of the defendant. That said plaintiff did not so construct 
said work, to the satisfaction of the said Building Inspector of the 
plaintiff, hut the same was faulty and defective and not performed 
in a workmanlike manner, was not performed within the time stipu¬ 
lated in and by said contract and because thereof resulted in the fact 
that said building instead of being constructed at a cost of $38,000.00 
did cost the defendant the sum of $60,000.00, a direct loss to 
o this defendant because thereof in the sum of $22,000.00. 

That in consideration of furnishing said material, appliances 
ami machinery, and in providing material and labor in doing and 
performing the concrete work upon said building, defendant did 
agree to pay to the plaintiff weekly the sum of $200.00, which sum 
also was to include for any additional tools, equipment and ma¬ 
chinery required to he used in the course of the construction of said 
building. And it is a fact that this defendant, because of the facts 
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hereinafter stated, as well as hereinbefore stated, did pay for addi¬ 
tional equipment and expend large sums of money in relation 
thereto, so that, it is a fact that said equipments, materials and 
machinery in large part have been paid for by this defendant, and 
the plaintiff, although demand has been made upon him, has de¬ 
clined to account to this defendant therefor or for any part thereof. 
That the said plaintiff further agreed to give his best attention and 
close supervision to the work in the interest of the defendant in the 
construction of said building and to do all the engineering work in 
connection with the preparation of the structural design of the said 
building, and to furnish such lumber and working material for the 
sum of $6,000.00 to be paid in weekly installments as hereinbefore 
stated of $200 a week, and also to furnish the machinery then in his 
possession and necessary to handle the work in an efficient manner; 
that the cost of any equipment in excess of $500 was to be paid for 
bv him, said plaintiff, which he failed to do. It is further provided 
in and by said contract that all lumber purchased whether for use 
as a part of the structure or for use in form work or construction, 
was to l>e paid for by the defendant and that whatever rc- 

6 mained thereof upon the completion of the work was to be 
his profit. That it is further provided in and by said con¬ 
tract that the said plaintiff should complete and finish “pouring’’ 
and reenforcing concrete work for said building within twenty-five 
weeks of good working weather and plaintiff further avers the fact 
to be that in and by said contract the entire guaranteed cost of said 
building was the sum of $58,000.00 and said contract was made by 
and between the same plaintiff and the said defendant with the full 
knowledge and notice on the part of the plaintiff that such was the 
contract price as guaranteed for said entire structure and the further 
fact that said building was to be completed within twenty-five weeks 
of good weather, and that the defendant would be subject to very 
large loss upon the failure to complete as guaranteed, both in the use 
of said buildings and because of contracts made in relation to its 
occupancy, and also that because of the fact that the failure to com¬ 
plete his said contract would entail delay and Toss in the performance 
of other contracts in relation to the completion of said building, and 
this defendant further states that because of this added fact there 
was the loss to this defendant of the said sum of $22,000 in the com¬ 
pletion of said building. Defendant further says that the said plain¬ 
tiff notwithstanding the facts hereinbefore stated and his said con¬ 
tract did fail in its attempted performance to provide a competent 
foreman for the job, or himself to give proper superintendence 
thereto. That a serious error was made by him in the construction 
of what was known as pier 76 which was put in wrong and had to 

be dug out involving large loss in outlay in money and time 

7 in construction. That the preparation of forms for the floor¬ 
ing was delayed without excuse, the plaintiff employing one 

gang whereas the work required the employment of two gangs in 
order to expedite the same in accordance with the terms of said con¬ 
tract, and there should have been one gang for the walls forms and 
one gang for the floor forms. That the said plaintiff failed to give 
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rtrurtt™ nr 1 ♦i Up ?r' i w n and s, !P? r *ntendence (o the general con- 
• * . c<? forms used in the construetion of said build 

ployed fom)' h for df " CrC P "! in pIumb nnd s,rai g ht - That lie em- 

« least thirty percent of the'metal fiTms as^constructed bvJ,,d 

no lit' Ir 111 said build "' 8 , WPrp in bil <J workmanship condition and 
not ht to remain m sa.d building. That also large nutnberi of The 

nnecting parts necessary for assembling the moulds in the nrocress 

’ r d ,r.l k " el r ,lllSiS|n g- making it impossible to properly 7ro 
iced "ith the work thereby causing unreasonable delay ami expense 

That from his said aforesaid method in construction as the wS 

h r a T P er,eftl . v apparent to defendant that said plain¬ 
ts, t l , familiar with the system under which he had eon 

io^t !,° e ° nstruct sald ‘".liMing and moreoyer that said mel hod of 
lutiuction vas not feasible with anv degree of aceuraev a m ,i 

defendant further says that the method and conduct of plaintiff wa» 
such that he demonstrated that he was utterly indifferent to the 
final results of the work in the construction of saidbuilding 
. oik of the tot ms in place in said construction were found 
to conform to the proper lines and a numlier of the mould- 
used in the construction of said forms were badly damaged and co iled 
with concrete to such an extent that true and'even surfaces on the 

tlcu in "7 k <0u d not bp spp,lr ed. That it afterwards developed 
that in endeavoring to properly clean and repair said moulds and 

\V? ‘"Ti! 0 n,IS8,,ls P“ rts considerable time and labor was lo-t 
W hen it became apparent that such facts were true in the nrotrre-s 
of said work this defendant was compelled to dispense wit 1 Mho 
seiuces ot said plaintiH as hereinafter more specifically stated, and 
' . <-"t that more than forty weeks were necessary in the con- 

struction ot said work instead of twenty-live weeks as guaranteed 
in and hv said contract entailing large additional ex|icnse and dam¬ 
age to this defendant. And defendant further savs that plaintiff had 
not the necessary or proper materials to do said work: he did not 
have the proper machinery, he had no mixer: that he was nsimr 
steel plates where lie should have used lumber or timber. K 

1 hat under these conditions as the work progressed the defendant 
was compelled to.employ an architect and he thereupon gave notice 
to the plaintiff of the facts hereinbefore stated in respect of his said 
work and of his failure to properly perform his said contract and he 
did g.ve noticc to the plaintiff that unless said conditions were cor- 
etted vvithin a time limit stated that the performance of said work 
would have to be vvitbdrawu from bis said control and it is a fact 
lat the said plaintiff failed to better or change said conditions which 
became worse and thereupon after final notice to said plaintiff 
he was required to withdraw from said work and defendant 
• . n , ,bp reupon lumsell took charge of the construction and super- 
ntenclence of said building together with the services of an archi¬ 
tect. And it is a fact that because of the terms of said contract not 
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only did the plaintiff expend labor and material in the installation 
of his appliances and machinery hut it is also true that this defendant 
likewise expended large sums of money in the installation thereof, 
in the upbuilding thereof, and in the extension thereof as the work 
progressed not only under the management and superintendence of 
the said plaintiff, hut after said plaintiff had withdrawn from said 
work in the manner hereinbefore stated, and said appliances could 
not he withdrawn from said building until after its completion and 
not before, and upon the completion of said building said plaintiff 
did demand the return of said appliances, material, machinery and 
the like, hut in view of the facts herein stated, because the expendi¬ 
tures of this defendant had entered thereinto, this defendant could 
not and would not deliver the same to the said plaintiff because the 
same existed as an indivisible whole and this defendant did decline 
so to surrender and return the same to the said plaintiff until the 
said plaintiff should pay to this defendant the amount of money 
expended by him thereupon and in relation thereto which he had 
been compelled to do by the said plaintiff’s misconduct as herein¬ 
before stated, and this defendant says that he is advised as a matter 
of law that he not only has a right of lien upon said machinery, 
materials and appliances for his said expenditures made necessary bv 
the improper conduct and bad workmanship of the plaintiff, 
10 but that he has a right to oft-set as against any claim for the 
return of the same or the value thereof the amount of loss 
sustained by him. the said defendant, because of said misconduct, 
improper supervision, poor materials and workmanship on the part 
of plaintiff, and for the expenditures of this defendant thereupon 
and because of the failure on the part of the plaintiff to eomplete 
said building within the time as guaranteed under the terms of said 
contract which did amount to the sum of $22,000, which said sum 
is largely in excess in the value of said material and equipment. 

And this defendant denies the statement made by the plaintiff in 
his said affidavit that he furnished to the defendant seventy thou¬ 
sand feet of lumber, but on the contrary says that plaintiff did not 
furnish more than two thousand feet of lumber. And defendant 


further says that because of the improper work and appliances as 
hereinbefore fully set forth there was delay in the construction of 
said building of at least three months which added to the cost to the 
defendant in the construction of the said building of at least $300.00 


a day. And this defendant further savs that he is advised that he 
has a right to set forth as against the plaintiff's claim and demand 
the amount of his added cost and expenditure and damage in the 
construction of said building which was and is the sum of $22,000 


and he does claim said right of set-off’ and for the reasons herein¬ 


before stated he denies that he owes the plaintiff the sum claimed in 
his said declaration or any part thereof and he denies that the said 
plaintiff has the right to the return of his said appliances and 
machinery or any part thereof until this claim on the part 
11 of this defendant of his said set-off is fully satisfied. 


JAMES L. KARRICK. 
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James L. karrick vs. 

Subscribed and sworn to before 
1919. 

[seal.] 


EDGAR II. MOSHER. 

me, this 17th day of February, 

ISAAC R. HITT, 

Notary Public, D. C. 


Joinder of Issue. 

Filed February 25, 1919. 

******* 

The plaintiff, Edgar H. Mosher, hereby joins issue upon defend¬ 
ant s nrst plea. 

BELL, MARSHALL & RICE, 

Attorneys for Plaintiff. 


Motion to Strike Out 2d Plea. 

Filed February 25, 1919. 

******* 

♦ M 0me V\°'J tll , e Edgar II. Mosher, and moves the Court to 

stnke out defendant s second plea, and for cause of Motion says: 

1. That the declaration herein is in trover, which is an action ex 
delicto, to which set-ofl cannot be pleaded. 

BELL, MARSHALL & RICE, 

Attorneys for Plaintiff. 

12 To Charles II. Merillat, Esq., 

Attorney for Defendant : 

Please take notice that the foregoing motion will be calendared for 
the next motion day. 

BELL, MARSHALL & RICE, 

Attorneys for Plaintiff. 


Supreme Court of the District of Columbia. 

Friday, March 21st, 1919. 

Session resumed pursuant to adjournment, lion. Wendell P Staf¬ 
ford, Justice presiding. 


I pon consideration of the motion of plaintiff filed herein Febru¬ 
ary Loth 1919, it is ordered that defendant’s second plea filed herein 
to the declaiation, he stricken out with leave to plead over within ten 

days hereof and to file also a substitute affidavit of defence within said 
ten days. ~ 
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13 Defendant's Additional Plea. 

Filed April 8, 1919. 

* ****** 


And now comes the defendant, and claiming relief by virtue of the 
Act of Congress, entitled “An Act to Amend the Act, etc.,” revising 
the Judicial Code, 38 Statutes, Page 950, said relief being equitable 
in its nature, tiles this his further amended plea to the declaration 
filed in the above entitled cause. 

3. And for said further amended plea this defendant says the 
plaintiff at the commencement of this suit was and still is equitably 
indebted to the defendant in the sum of $*2*2,000. for that said plain¬ 
tiff did enter into a contract and agreement with the defendant for 


the construction in a proper and workmanlike manner of the concrete 
work in the building of an apartment house in the District of Co¬ 
lumbia for the defendant and to use appliances, machinery, and 
equipment of plaintiff or so much thereof as was then owned bv him 
and in his possession, in performance of the work, the said machin¬ 
ery and equipment to he added to as the work progressed, and to pro¬ 
vide the necessary labor and materials in the performance of said 
work, but that the said plaintiff did not perform said work in a proper 
and workmanlike manner, he did not furnish the materials, ma¬ 


chinery and equipment he had agreed and contracted to furnish and 
that defendant was thereby compelled to complete the performance 
of said contract, and to add to the machinery, appliances and equip¬ 
ment on hand when plaintiff was put off the job upon its becoming 
apparent that the plaintiff’, who was without financial means to re¬ 
spond in damages could not ami would not perform and com- 
14 plete his contract a large part of which machinery, appliances 
and equipment had heen already furnished by defendant or 
had been improved by defendant though it should have been sup¬ 
plied in proper working condition by plaintiff but was not, the said 
machinery, equipment and appliances being the subject of said plain¬ 
tiff’s suit, and the work to be performed by plaintiff was delayed un¬ 
reasonably by the plaintiff to the great damage of this defendant and 
because of these several matters and things this defendant suffered 
at the hands of plaintiff a great loss, which upon an accounting 
would amount to at least $2*2,000, which said amount can only be 
accurately ascertained by an accounting, and this defendant is will¬ 
ing that the same may be off-set as against the plaintiff’s demand. 


C. TI. MERILLAT, 

MASON X. RICHARDSON, 

Attorneys for Defendant. 
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Motion to Strike Out Further Amended Plea . 

Filed April 15, 1919. 

* ****** 

Comes now the plaintiff, Edgar II. Mosher, by his Attorneys, and 
moves the Court to strike out the amended plea of defendant James 
’i irk ’ April 8, 1919, and for cause of motion says: 

1. Inat said amended plea purports to be filed by virtue of the 
provisions of the Act revising the Judicial Code, 38 Stat. 956, which 
Act has no application in the premises. 

15 2. That the declaration herein is in tort, to which set-off 

cannot be pleaded. 

3. That the facts recited in the plea do not constitute an equitable 

cause of action. n 

4. That said plea states conclusions, rather than facts. 

bell, Marshall & rice, 

t r>i 1 TI Af *ii i-, Attorneys for Plaintiff. 

To Charles H. Merillat, Esq., 

Mason X. Richardson, Esq., 

Attorneys for defendant: 

Please take notice that the foregoing motion has been calendared 
for the next Motion day. 

BELL, MARSHALL & RICE, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, May 2nd, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P Staf¬ 
ford, Justice presiding. 

* ****** 

Upon consideration of the motion of plaintiff filed herein bv his 

rnl?iT' V •ff.'il'imo 1919 ’ *° s,rike out. defendant’s additional'plea 
filed April 8th 1919, it is ordered that said motion be granted. There- 

upon, said plea is hereby stricken out, with leave to defendant to plead 
over within ten davs hereof. 


16 


Supreme Court of the District of Columbia. 


November 1, 1920. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

******* 

Now come here as well the plaintiff by his Attorneys Messrs. Bell 
Marshallland Rice, as the defendant by his Attorneys Messrs. Charles 
H. Merillat and Mason N. Richardson in the above-entitled causes- 
2—3999a 
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thereupon, by consent of said Attorneys, it is ordered that said 
causes be and they are hereby consolidated and ordered to be tried 
before the same jury, and at the same time, but the jury shall render 
a separate verdict in each case; whereupon comes a jury of good and 
lawful men of this District, to wit: 


Leo B. Abernethy, 

De Lancey Wicker, 
Christian A. Eckloff, 
Lewis E. Breuninger. 
Charles F. Obermyer, 
Thomas E. Callahan, 


Julius F. Addor, 

B. Francis Saul, 
James E. Holmes, 
Thomas (\ Thornton, 
Charles W. Padgett, 
Charles E. Xallev, 


who, being duly sworn well and truly to try the issues herein joined, 
after a partial hearing of the evidence, are respited until tin* meeting 
of the Court to-morrow. 


Monday, November 29, 1920. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

* * * jfC * * 3|C 

Come again the parties aforesaid, in manner aforesaid, 
17 and the jury that was respited on Tuesday last; thereupon 
leave is hereby granted plaintiff to tile forthwith an amended 
declaration in this cause, the pleadings heretofore tiled to stand and 
be considered as pleadings to said amended declaration; whereupon 
the jury after the case is given them in charge, upon their oath say 
they find the issue herein joined in favor of the plaintiff and assess 
his damages by reason of the premises at Seven thousand, nine 
hundred and five dollars ($7,905.00). 

A mouleil Declaration. 


Filed December 1, 1920. 

******* 

Comes now the plaintiff, Edgar II. Mosher, by his attorneys, and 
leave of Court having been first obtained files herein his amended 
declaration, as of the date of the filing of the original declaration 
herein, which amended declaration is as follows: 

First Count. The plaintiff, Edgar II. Mosher, sues the defendant, 
James L. Karrick, for that heretofore to wit on the 22nd day of 
August A. D. 1918, the plaintiff was lawfully possessed, as of his own 
property, of certain goods and chattels, to wit, 1 small concrete 
mixer; 9,5o0 square feet of steel plates: 1 Hansome concrete mixer; 
1 160 foot tower; 2,000 hook clamps; 2,000 steel rods for ties; 1,600 
feet channel irons; 500 universal clamps; 1 stock and dies; 7 tower 
wrenches; 12 form wrenches; 1 bolt cutter; 4 machine wrenches; 3 
Stilson wrenches; 1 solder-iron; 1 ladle; 2 oil cans, 3 bull points; 36 
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jacks; 1 bench and vice; 3,000 feet of cable; 7 shovels; 4 
18 scoops; 4 picks; 2 sledges; 4 tower sledges; 1 engineer’s level; 

1 hand saw; 1 carpenter’s level; 3 hammers; 4 cold chisels; 1 
po" punch; 1 small punch; 2 anvils; 1 steel tape; 13 wheel barrows; 
1 hopper; 1 boom; bucket; 3 spouts and 1 hoist cable; 4,000 sq. Feet 
of steel plates; 2,000 tie rods; 300 eye beams; 72 tubular supports; 4 
tons of miscellaneous angles; of the value of $13,909.50, and being 
so possessed thereof the plaintiff afterwards on to wit: the day and 
>ear aforesaid, casually lost said goods and chattels from his pos¬ 
session and the same afterwards, in the City of Washington, District 
of ( olumbia, came into the possession of the defendant by finding, 
vet the said defendant well knowing said goods and chattels to be the 
property of the plaintiff and of right to belong and appertain to him 
the said plaintiff, hut contriving and fraudulently intending to de¬ 
prive. deceive and defraud the plaintiff in that behalf, has not as 
yet delivered said goods and chattels to the plaintiff to the damage 
of the plaintiff in the sum of $13,909.50; wherefore the plaintiff 
brings this suit and claims of the defendant the sum of $13,909.50, 
besides costs of this suit. 


Second Count. The plaintiff, Fdgar II. Mosher, sues the defendant, 
James F. Karrick. for that heretofore to wit on or about the Fifth day 
of May, 1917, the plaintiff was lawfully possessed, as of his own 
property, of certain goods and chattels, to wit, 1 small concrete mixer; 
9.500 square feet of steel plates; 1 Ransome concrete mixer; 1 100 
loot tower; 2,000 hook clamps; 2.000 steel rods for ties; 1,600 feet 
channel irons; .>00 universal clamps; 1 stock and dies; 7 tower 
19 wrenches; 12 form wrenches; 1 bolt cutter; 4 machine 
wrenches; 3 StiIson wrenches; 1 solder-iron; 1 ladle; 2 oil 
cans; 3 bull points; 00 jacks; 1 bench and vice; 3,000 feet of cable; 
7 shovels; 4 scoops; 4 picks; 2 sledges; 4 tower sledges; 1 engineer’s 
level; 1 hand saw; 1 carpenter's level; 3 hammers; 4 cold chisels; 1 
power punch; 1 small punch ; 2 anvils; 1 steel tape; 13 wheelbarrows; 
1 hopper; 1 boom; bucket; 3 spouts and 1 hoist cable; 4,000 sq Feet 
of steel plates; 2.000 tie rods; 300 eye beams; 72 tubular supports; 
4 tons of miscellaneous angles; of the value of $13,909.50, and being 
so possessed thereof the plaintiff afterwards on to wit: the day and 
year aforesaid, casually lost said goods and chattels from his posses¬ 
sion and the same afterwards, in the City of Washington, District 
of ( olumbia, came into the possession of the defendant by finding, 
yet the said defendant well knowing the said goods and chattels to be 
the pioperty of the plaintifl and of right to belong and appertain 
to him the said plaintiff, but contriving and fraudulently intending 
to deprive, deceive and defraud the plaintiff in that behalf, has not 
as yet delivered said goods and chattels to the plaintiff to the damage 
of the plaintiff in the sum of $13,909.50; wherefore the plaintiff 
brings this suit and claims of the defendant the sum of $13,909.50 
besides costs of this suit. 


Ihiid ( ount. -The plaintiff, Fdgar II. Mosher, sues the defendant, 
James F. Karrick, for that heretofore to wit on or about the Thir¬ 
teenth day of August, 1018. the plaintiff was lawfully possessed, as 
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of his own property, of certain goods and chattels, to wit, 1 small con¬ 
crete —; 9,500 square feet of steel plates; 1 Ransome concrete 
20 mixer; 1 160 foot tower; 2,000 hook clamps; 2,000 steel rods 
for ties; 1,600 feet channel irons; 500 universal clamps; 1 
stock and dies; 7 tower wrenches; 12 form wrenches; 1 bolt cutter; 
4 machine wrenches; 3 StiIson wrenches; 1 solder-iron; 1 ladle; 2 
oil cans; 3 bull points; 36 jacks; 1 bench and vice; 3,000 feet of 
cable; 7 shovels; 4 scoops; 4 picks; 2 sledges; 4 tower sledges; 1 en¬ 
gineer's level; 1 hand saw; 1 carpenter’s level; 3 hammers; 4 cold 
chisels; 1 power punch; 1 small punch; 2 anvils; 1 steel tape; 13 
wheelbarrows; 1 hopper; 1 boom; bucket; 3 spouts and 1 hoist cable; 
4,000 sq. Feet of steel plates; 2,000 tie rods; 300 eye beams; 72 
tubular supports; 4 tons of miscellaneous angles; of the value of 
$13,909.50, and being so possessed thereof the plaintiff afterwards 
on to wit: the day and year aforesaid casually lost said goods and 
cattels from his possession and the same afterwards in the City of 
Washington, District of Columbia, came into the possession of the 
defendant by finding, yet the said defendant well knowing said 
goods and chattels to be the property of the plaintiff and of right to 
belong and appertain to him the said plaintiff, but contriving and 
fraudulently intending to deprive, deceive and defraud the plaintiff 
in that behalf, has not as yet delivered said goods and chattels to the 
plaintiff to the damage of the plaintiff in the sum of $13,909.50; 
wherefore the plaintiff brings this suit and claims of the defendant 
the sum of $13,909.50, besides costs of this suit. 

Fourth Count. The plaintiff. Edgar II. Mosher, sues the defend¬ 
ant, .Tames L. Karrick, for that heretofore to wit on or about 


21 the Ninth day of September, 1918, the plaintiff was lawfully 
possessed, as of his own property, of certain goods and chat¬ 
tels, to wit, 1 small concrete mixer; 9,500 square feet of steel plates; 
1 Ransome concrete mixer; 1 160 foot tower; 2,000 hook clamps; 
2.000 steel rods for ties; 1.600 feet channel irons; 500 universal 
clamps; 1 stock and dies; 7 tower wrenches; 12 form wrenches; 1 
bolt cutter; 4 machine wrenches; 3 Stilson wrenches; 1 solder-iron; 
1 ladle; 2 oil cans; 3 bull points; 36 jacks; 1 bench and vice; 3,000 
feet of cable; < shovels; 4 scoops; 4 picks; 2 sledges; 4 tower sledges; 
1 engineer’s level; 1 hand saw; 1 carpenter’s level; 3 hammers'; 4 
cold chisels; 1 power punch; 1 small punch; 2 anvils; 1 steel tape; 
13 wheelbarrows; 1 hopper; 1 boom bucket; 3 spouts and 1 hoist 
cable; 4.000 sq. Feet of steel plates; 2.000 tie rods; 3,000 eye beams; 
<2 tubular supports; 4 tons of miscellaneous angles; of the value of 
$13,909.50, and being so possessed thereof the plaintiff afterwards 
on to " it: the day and year aforesaid, casually lost said goods and 
chattels from his possession, and the same afterwards in the City of 
Washington, District of Columbia, came into the possession of the 
defendant by finding, yet the said defendant well knowing said 
goods and chattels to be the property of the plaintiff and of right 
to belong and appertain to him the said plaintiff, but contriving and 
fraudulently intending to deprive, deceive and defraud the plaintiff 
in that behalf, has not as yet delivered said goods and chattels to the 
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plaintiff to the damage of the plaintiff in the sum of $13,909.50; 
oo 'therefore the plaintiff brings this suit and claims of the de- 
11 fondant the sum of $13,909.50, besides costs of this suit. 

BELL, MARSHALL & RICE, 

Attorneys for Plaintiff. 

Motion for a Xeiv Trial. 


I Filed December 3, 1920.] 

* * * * * * 3|c 

Now comes the defendant, James L. Ivarrick, by his counsel, and 
moves the Court to vacate and set aside the verdict in the above en¬ 
titled cause, and to grant a new trial, on the grounds following: 

1. Because the verdict was contrary to the evidence. 

2. For errors of law committed bv the Court at the trial of the 
abo\e cause, upon objections to the evidence in the cause. 

o. Because of errors of law committed by the Court in the charge 
ot lie ( ourt to the jury, to which exceptions were dulv taken. 

4. Because of error of law by the Court in granting plaintiffs 
prayers to the jury. 1 

o. Because of errors on (lx- part of (he Court in refusing pravers, 
asked by (lie defendant. h 1 - ’ 

(>. Because (here was no sufliricn! evidence as lo values to sustain 
verdict" KU " "" ln>i °* t,le i ,n v > the amount stated by their 

i. Because there was no evidence as to values in 1018, coincident 
«it)i the dates as alleged in the declaration, or the alleged demands 
for the re urn of the goods, or the alleged date as to the time 
-5 ol ownership by the plaintiff of said goods. 

C1IAI1I.es II. MERRIU.AT 
.MASON N. RICHARDSON, 

.1 tforiifi/K tor Defendant, James L. Karrick. 

Mentorandntu Opinion. 

| Filed July 2(>, 1921.] 

* * * * * * * 

When the plaintiff was on the stand testimony as to costs was ex- 

ii' a, WIotI: °' r ' •"» 

"* "” n<lreJ '«• « r *'>« . 

three Ume r s. iMarShal,: 1 ol, ' ed - Vour Honor ruled on that two or 

“The Court: 1 am tiving to learn a little law out of this book 

nof ee jf <iln n n< i T’] ln u "“ K wlm-h su y s '» should go in or should 
f.\. If ,i° U n Vl11 l0 J d ,ha ‘ f l uest *°n back, Mr. Merillat. 

Honor. JIenllat: 1 have 1,0 ob i ec,ion > but it runs throughout, your 
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“The Court: If you will let that go and take Mr. Mosher up on 
some other branch of cross examination we will determine that later. 
“Mr. Merillat: It runs right through, your Honor. 

“The Court: If I am wrong you can take the list later on and 
ask him everything on that list. 

“By Mr. Merillat: All right, your Honor.” 

(Pages 497-498.) 


Later the following occurred: 

“The Court: Now, Mr. Merillat, before you get away from this 
other question. I find that you may ask how much this property 
cost. The rule is to exclude testimony about what other articles 
cost. You are right, and I am wrong. 

“By Mr. Marshall: If your Honor please, I don't think your 
Honor is wrong. 


“The Court: In the short time I have had here 1 have taken Jones 
on Evidence, and it seems to indicate clearly, both in regard to real 
estate sales and personal property sales what a man pays for a par¬ 
ticular property in question is one of the things that may be 
24 considered in estimating what it is worth. It is only where 
other sales are used as a standard that you cannot give testi¬ 
mony as to what the other sales amount to in dollars. 

“By Mr. Marshall: So that if a man buys a thing at a bargain 
price that fixes its value? 

“By Mr. Merillat: No: he is mistaking the competency and the 
weight. The competency is one thing, and the weight is another. 

“The Court: It is noi the question of fixing the value, but it is 
n question of taking into consideration what it cost. No, if a man 
buys a thing for five dollars and it is worth $25, it is worth $25, 
and not what he paid for it.” 

(Pages 503-504.) 


Defendant s counsel then proceeded to examine as to values. 
'Thereafter and on the same day the plaintilf was on the witness stand 
and again on a later day and was examined by defendant's counsel. 

It is contended that the Court or plaintiffs counsel should have 
“offered or tendered” the plaintiff as a witness on the question of 
values in view of his not having been permitted to testify previously. 
No authority which goes directly to the circumstances of this case 
has been cited and as the Court did not merely allow a witness to 
testify having previously refused to allow another witness to testify 
on the same matter but on having attention called to the previous 
ruling by an objection by plaintiff s counsel announced that that 
ruling was wrong. I nder these circumstances the witness whose 
testimony was rejected bring not only available but again taking 
the stand it was incumbent oh defendant to avail himself of the op¬ 
portunity to examine. \\ hat. happened was the equivalent in sub¬ 
stance of what is shown in Nail v. Brown, 150 N. C. 531. 

The motion for a new trial is overruled. 

WALTER I. McCOY, 

Chief Justice. 
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Supreme Court of the District of Columbia. 


Tuesday, July 26, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Hoehling 
presiding. & 


The motions (2) for a new trial filed herein having heretofore 
been argued and submitted to the Court, it is considered that said 
motions be, and they hereby are overruled, and judgment on ver- 
diet is ordered. 

Wherefore it is considered that the plaintiff recover of defendant 
the sum of Seven thousand, nine hundred and five dollars 
($7,905.00) with interest thereon from this date, being the money 
payable by defendant to plaintiff by reason of the premises, together 

with the costs of suit, to be taxed ! y the Clerk, and have execution 
thereof. 

From the foregoing judgment the defendant bv his Attorney in 
open Court notes an appeal to the Court of Appeals and the maxi¬ 
mum of an undertaking to operate as a Supersedeas is hereby fixed 
in the sum of Ten thousand dollars ($19,000.00), or for cents in 
the sum of One hundred dollars ($100.) or, in lieu thereof, a de¬ 
posit of Fifty dollars ($50.). 

Further, it is ordered that the time within which to submit the 
I ill of exceptions in this cause be, and it is hereby extended to and 
including October 1, 1921. 


Memorandum. 

filed UgUSt 9 ' 192L ~ 1 Supersedeas undertaking $10,000 approved and 


Declaration. 

Filed December 9, 1918. 

In the Supreme Court of the District of Columbia. 


At Law. 


No. 0192(i. 


Edgar H. Mosher, Plaintiff, 


VS. 


James L. Karrick, Defendant. 

First Count The plaintiff, Edgar II. Mosher, sues the defendant, 
James L. Kairick, for that heretofore on, to wit, November 24 1916 
the plaintiff and the defendant entered into a contract, signed and 
sealed by the plaintiff and the defendant, which said contract is 
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now shown to the Court, wherein the defendant, among other things, 
agreed to employ the plaintiff in the matter of furnishing certain 
machinery, tools, equipment, labor and material necessary to con¬ 
struct the concrete work in accordance with certain plans and specifi¬ 
cations, as in said contract provided, and to do and perform the 
concrete work and supervise the same, and do all engineering work 
in connection with the preparation of the structural design of the 
building, in said contract referred to, subject to certain provisions 
and conditions in said contract set forth, and the defendant agreed 
to pay the plaintiff therefor the sum of Six Thousand, ($6,000) 
Dollars in thirty weekly payments of Two Hundred. ($200) Dollars 
each for a continuous period of thirty weeks from the date on which 
the plaintiff first commenced to haul equipment on the job; and 
it was further agreed that the sum of One Thousand ($1,- 

27 000) Dollars of the above sum of Six Thousand Dollars 
should be paid by transfer to plaintiff of Lot 00 in Block 

1007, which sum of One Thousand Dollars should be deducted pro¬ 
portionately from each cash payment. 

And the plaintiff says that lie entered upon the performance of 
the work required of him by the provisions of said contract, and 
faithfully and diligently prosecuted the same, and <1 id. in all re¬ 
spects, comply with the obligations of said contract, as imposed 
upon him thereby, and hauled equipment on said job. notwith¬ 
standing which the defendant refused to permit the plaintiff to 
complete the performance of said contract, and ordered the plain¬ 
tiff to discontinue work thereunder, and has refused, and still re¬ 
fuses, to pay to the plaintiff his agreed compensation of Six Thou¬ 
sand Dollars, as aforesaid, except that the defendant has paid to the 
plaintiff, on account of said compensation, the sum of Eight Hun¬ 
dred and Thirty-three, ($888) Dollars, and the defendant has not 
transferred to the plaintiff, the aforementioned lot. Wherefore, the 
plaintiff says that he has sustained damages because of the afore¬ 
said acts of the defendant in the sum of Five Thousand, One Hun¬ 
dred and Sixtv-seven, ($5,167) Dollars. 

Wherefore, the plaintiff brings this suit and claims of the defend¬ 
ant the sum of $5,167, besides costs. 

Second Count. And the plaintiff, Edgar II. Mosher, sues the de¬ 
fendant, James L. Karrick, for that the plaintiff and the defendant 
on, to wit, November 24, 1916, entered into a certain contract, 
signed and sealed by the plaintiff and the defendant, which 

28 is now shown to the Court, wherein among other things, it 
was agreed that any lumber furnished by the plaintiff, which 

should be used and incorporated in the structure of the said build¬ 
ing concerning the erection of which said contract was made, should 
be paid for by the defendant to the plaintiff* at the rate of Ten ($10) 
Dollars per one thousand (1,006) board feet; and the plaintiff 
says that he furnished to the defendant 74,000 board feet of lumber, 
which was used and incorporated in the structure of said building, 
but the defendant has refused, and still refuses, to pay the plaintiff 
for said lumber, or for any part thereof. 
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Wherefore, the plaintiff says that there is now justly due and 
wing from the defendant to the plaintiff, the sum of $7 400 on 
account of the lumber furnished by plaintiff to defendant as afore¬ 
said, besides costs of this suit. ’ as alore 

And the plaintiff claims to recover of the defendant under both 

*- U 4 nn °fi thls detlarat ' 0, b ,lle *»»• «f $12,507 with interest on 
$-,400. thereof from the 1st day of June, A. I). 1917 and costs 

BELL, MARSHALL & RICE, 

Plaintiff's Attorneys. 

^ Particulars of Demand. 

To agreed compensation for services of plaintiff in 
furnishing certain machinery, tools, equipment, 
labor and material necessary to construct the con- 
crete work in accordance with certain plans and 
specifications on premises #1819 U Street 

Northwest. to ooa 

Received on account.. *833 


Balance due 


To 74,000 poard feet of lumber used and incorporated in 
the structure of said building at $10 per 1,000 board feet 

Costs of suit. 


u,lG7 

7,400 

$12,507 


Defendant s Amended Pleas. 
Filed April 8, 1919. 


y v * 

is LKr id deed and C0Venant in said doc laration referred to 

tli^ pk?ntiff|d1d^ddi^ntly a/d^faiffiFudly^peifonn^ Ui e^'orkie* 

o need of linn by the provisions of said contract or that he 

net Vu [K S f T't With of said con! 

ih 4 1 i T* lh defendant states the fact to he that iirwW 

tiff !vnTt S °r f' 1 ? agreement between plaintiff and defendant plain 

hen in hiI U no' Sh " le C °T ete "? rkin « equipment and machierJ 
men in liis possession unci owned ])\ r ln’m at il , r , . ^ 

of' $500.00^ a nd 1 lia t 'he wa! furt tto Sde*SfoW ' a "f^ 
ter,a. necessary to construct the concrete'™? inaccirdanci wkh 
3—3999a 
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the plans and specifications and in a manner satisfactory to the 
Building Inspector of the District of Columbia, and to the defend¬ 
ant. for the construction of an eight story apartment house on G 
street, Northwest, between 18th and 19th streeets. Northwest, City 
of Washington, District of Columbia. That said plaintiff failed to 
construct said work to the satisfaction of tlie said Building In¬ 


spector or the defendant, but the same was faulty, defective and not 
performed in a workmanlike manner, and was not performed within 
the time stipulated in and by said contract. That the said weekly 
sum of $200.00 to be paid by defendant, was also to include the 
costs of additional tools, equipment and machinery, used in the con- 
struction of said building, but defendant says that plaintiff failed to 
use said sums as aforesaid and defendant was compelled to purchase 
in large part said equipment, materials, and machinery, and plain¬ 
tiff has refused to account therefor. The defendant further says 
that plaintiff failed to fulfill the conditions of said contract requir¬ 
ing him, plaintiff, to give his best attention and close supervision 
to said work, but on the contrary neglected to do so, and 
Ml nege/cted to furnish the engineering work, and to provide 
lumber, working materials, machinery in his possession, and 
failed to comply with each, every and all the conditions of the said 
ccntract on his part therein required to be performed, although 
often so reqested to do by the defendant. Defendant further says 
that plaintiff further erected defective piers in the said building, de¬ 


layed the work unnecessarily, failed to give his personal supervision 
thereto, and did the work in an unworkmanlike and defective man¬ 


ner, wherefore the defendant was compelled to complete the work, 
:is he had a right to do, after having suffered large damages by 
plaintiff's neglects and delays in performance of plaintiff s contract 
and after it became and was apparent that plaintiff could not per¬ 


form his contract. 


3. And for a further plea, this defendant denies that the plaintiff 
furnished 74,000 feet of lumber, or that he incorporated the same 
in the structure of said building and says that the defendant did 
not use 74,000 feet of lumber, but only 6,475 feet of lumber was 
furnished by plaintiff, none of which was incorporated in the build¬ 


ing. 

4. And for a further plea to the said declaration and each count 
thereof, this defendant says that the plaintiff at the commncement 
of this suit was and still is indebted to the defendant in the sum of 


$22,000 damages for that bv and in the terms of the contract dated 
November 24, 1918, signed and sealed by plaintiff and defendant, 
hereinbefore referred to, plaintiff did agree to construct the concrete 
work of the house therein mentioned to be erected, for defendant, 


and to use plaintiff's appliances, machinery and equipment then in 
his possession, therein, and add to same as work progressed, 
M2 and provide necessary labor and materials in the perform¬ 
ance thereof, but plaintiff did not do said work and labor, in 
a proper and workmanlike manner, and did not furnish said ma¬ 
chinery, materials, and labor as he had agreed, but performed what 
he did do thereof, in an unworkmanlike, unskilled, defective and 
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dangerous manner, and furnished defective materials therein- that 
bv said contract plaintiff agreed to construct the work to the satis¬ 
faction of the Building Inspector of the District of Columbia, and 
ol the defendant, but on the contrary did not so construct the same 
to the satisfaction of the said Inspector or of the defendant; and 
whereas hv said contract it was covenanted and agreed that the 
work should cost only $38,000 for performance of plaintiff’s con¬ 
tract for the whole building by reason of plaintiff's unskillful and 
dofecnve work it cost defendant $00,000, a loss to defendant of $22,- 
! defendant by plaintiff and whereas bv said agreement 

plaint ill covenanted to complete his work in a stipulated time, de¬ 
fendant avers he tailed and refused to complete the work in said 
time, to the great loss of defendant who, however, for all losses in 
money and damages for delay asks a set-off of only $22 000 That 
7 sai<1 agreement plaintiff agreed to give his best attention and 
close supervision to the work aforesaid, and furnish all lumber 
abor and material therein for the entire costs of $0,000 hut that 
the plaintiff broke each and every covenant of the agreement be¬ 
tween plaintiff and defendant wiiereunder plaintiff* undertook to 
erect for defendants certain parts of the work necessary in the eon- 
•>.» Auction ^ ,0 apartment house being erected bv defendant 
and placed defective piers in said building, delayed the work 
therein, used mproper forms in said building for concrete 
work, and refused to complete and comply with the terms of said 
contract. AM to the damage of the defendant in the sum of Twentv- 
two thonsaml dollars. Wherefore the defendant claims $22,000 and 

and denruid * 801110 nu, * v ^ ,e sct a 8 a * nst the plaintiff's claim 

CHAS. H. MERILLAT, 

• MASON N. RICHARDSON, 

Attorneys for the Defendant. 

Affidavit. 

District of Columbia, To wit: 

.lame> I.. Karrick, being first duly sworn cleposes and savs: That he 
is th( i defendant named in the declaration tiled in this case wherein 
Edgar Id Mosher is named as plaintiff. That he has read the pleas 
attached hereto, in defense, and he makes the same a part hereof; and 
the facts therein set forth are true: that this statement however docs 
not include the first plea, w hich he understands to be a technical plea 
of the general issue. That it is true as set forth in the affidavit at¬ 
tached to the plaintiff s declaration that a contract and agreement 
was entered into between the plaintiff and defendant and dated No- 
\ember 1010. and it is further a fact that under the terms of said 
agreement it was provided, among other things, that the plaintiff 
was to furnish the concrete working equipment and machinery then 
in . )ls possession and owned by him at the time of making 
o4 said contract and the plaintiff was to pay the cost of anv addi¬ 
tional equipment in excess of $500.00 and that the plaintiff 
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was further to provide the labor and material necessary, in accordance 
with the plans and specifications and in a manner satisfactory to the 
Building Inspector of the District of Columbia and to the plaintiff, for 
erection by the plaintiff of the concrete work to be used in the con¬ 
struction of an eight story apartment house on G street, Northwest, 
between 18th and 19th streets in the City of Washington, District of 
Columbia, which was then and now is the property of the defendant. 
That said plaintiff* did not as required by the terms of his contract 
construct said work falling within and under plaintiff’s contract, to 
the satisfaction of the said Building Inspector or of the plaintiff, but 
the same was faulty and defective and not performed in a workman¬ 
like manner, was not performed within the time stipulated in and 
by said contract, and because thereof resulted in a cost to the defend¬ 
ant. this affiant, of $00,000 for the concrete work that plaintiff was to 
erect within a short fixed period at a cost of $08,000, a direct loss to 
this defendant because thereof in the sum of $22,000, this defendant 
being compelled and obliged in consequence of the improper, ineffi¬ 
cient, faulty, negligent and slow performance or attempted perform¬ 
ance by plaintiff of his contract to take the same out of the hands of 
plaintiff and to complete it himself, the entire cost to defendant of 
performance of the contract being the sum of $t*>0.000 instead of the 
price of $88,000 fixed by plaintiff in his contract with this defendant. 

That in consideration of furnishing said material, appliances 

35 and machinery, and providing labor and material in doing 

and performing the concrete work upon said building, defend¬ 
ant did agree to pay to the plaintiff weekly the sum of $200.00, which 
sum also was to include payment for any additional tools, equipment 
and machinery required to be vised in the course of the construction 
of said building. And it is a fact that this defendant, because of the 
facts hereinafter stated as well as hereinbefore stated, did pay for ad¬ 
ditional equipment and expend large sums of money in relation 
thereto in excess of $200 a week, so that, it is a fact that said equip¬ 
ments, materials and machinery that were to be and were used in per¬ 
forming plaintiff's contract on said building have been in large part 
paid for by this defendant and the plaintiff although demand has 
been made upon him has declared he would not account to this de¬ 
fendant for defendant's expenditures on said equipment agreed to be 
but not supplied by plaintiff, or for any part thereof. That the said 
plaintiff further agreed to give bis best attention and close supervision 
to the work in the interest of the defendant in the construction of 
said building and to do all the engineering work in connection with 
the preparation of the structural design of the said building, and to 
furnish lumber and working material for the sum of $*>.000 to be 
paid in weekly installments as hereinbefore stated of $200 a week, 
and also to furnish the machinery then in his possession and neces¬ 
sary to handle the work in an efficient manner; that the cost of any 
additional equipment in excess of $500 was to be paid for by him, 
said plaintiff, which he plaintiff failed to do. It is further provided 
in and by said contract that all lumber purchased whether for use as 

a part of the structure or for use in form work or construction 

36 was to be paid for by the defendant and that whatever remained 
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thereof upon the completion of the work was to be his. And 
lt l is further provided in and by said contract that the said plaintiff 
should complete and finish “pouring' and reenforcing concrete work 
tor said building within twenty-five weeks of good working weather 
and defendant further avers the fact to be that in and bv said contract 
the plaint 1 11 guaranteed and agreed that the entire cost of the work 
to be performed by plaintiff on said building in execution and com¬ 
pletion of plaintiff’s contract should be the sum of $38,000 and said 
contract was made by and between the said plaintiff and the said 
defendant with the full knowledge and notice on the part of the 
plaintiff that such was the contract price as guaranteed for 
plaintiff s portion of said entire structure and the plaintiff further 
guaranteed and agreed that his contract should be com¬ 
pleted and performed within twenty-five weeks of good 

\\eather and it was known at the time to plaintiff that the 
defendant would he subject to very large loss upon the failure to 
complete as guaranteed and within the time agreed upon both in the 
use of said building and because of contracts made in relation to its 
occupancy, and also that because of the fact that the failure to com¬ 
plete his plaintiff s said contract would entail delay and loss in the 
performance of other contracts in relation to the completion of said 
building. This defendant states that because of the failures of 
plaintiff to perform his contract properly, (and aside from losses to 
defendant due to the delays of the plaintiff), a direct loss in con¬ 
sequence thereof resulted to this defendant of $22,000. De- 
8< fendant further says that the said plaintiff notwithstanding 
the facts hereinbefore stated and his said contract did fail in 
attempted performance of his contract. The plaintiff did not pro¬ 
vide a competent foreman for the job, or himself give proper super¬ 
intendence thereto. A serious error was made by plaintiff in the 
construction of what was known as pier 70 which was put in wrong 
and had to he dug out, involving large loss to the defendant in outlav 
m money and time in proper construction of same and the same 
was true as to other piers. The preparation of forms for the flooring 
was delayed hv plaintiff without excuse, the plaintiff emploving one 
gang whereas the work required the employment of two gangs, in 
order to expedite and perform the same in accordance with the terms 
of said contract and within the time agreed upon. There should 
have been one gang for the walls forms and one gang for the floor 
forms but the plaintiff did not provide the same. The said plaintiff 
failed to give his personal supervision and superintendence to the 
geneial constiuction of the steel forms and used in the construction 
of said building forms not proper to he used, both metal and wood, as 
well as employed methods in it< construction which only produced 
unsatisfactory results and defective construction and delay in the 
progress of tlie work. I hat at least thirty per cent of the metal forms 
as constructed by said plaintiff in said building were in bad workman¬ 
ship condition and not fit to remain in said building. Targe num¬ 
bers of the connecting parts necessary for assembling the moulds in 
the progress of said work and which the plaintiff should have had on 
hand were missing making it impossible to properly proceed with the 
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work thereby causing unreasonable delay and expense. That 
38 from his said aforesaid methods in construction as the 
work progressed it became perfectly apparent to defend¬ 
ant that said plaintiff was not familiar with the system under 
which he had contracted to construct said building and moreover 
that said method of construction was not feasible with any degree 
of accuracv A: economv. And defendant further savs that the 
method and conduct of plaintiff iiwt such that the plaintiff demon¬ 
strated that he was utterly indifferent to the final results of the 
work in the construction of said building. None of the form< 
in place in said construction were found to conform to the proper 
lines and a number of the moulds used in the construction of said 
forms were badly damaged and coated with concrete to such an 
extent that true and even surfaces on the finished work could not be 
secured. When it became apparent that the plaintiff was not prop¬ 
erly performing his contract and that large losses were resulting to 
defendant and that still further losses would result if plaintiff con¬ 
tinued under contract, and that large delay and loss were being oc¬ 
casioned defendant by plaintiff, the plaintiff being without means 
and unable to respond in damages to defendant, this defendant was 
compelled to dispense with the services of said plaintiff as hereinafter 
more specifically stated, and it is a fact that more than forty weeks 
were necessary in the construction of said work instead of twenty-five 
weeks as guaranted in and by said contract thus entailing large addi¬ 
tional expense and damage to this defendant but said delay, loss and 
damages being far less than if plaintiff had been permitted to con¬ 
tinue. Defendant further says that the plaintiff had not the 
30 necessary or proper materials to do said work; he did not have 
the proper machinery; he did not have a complete mixer; he 
had not adequate steel plates and was using lumber provided by de¬ 
fendant and stated and acknowledged to defendant and to others in 
the employ of defendant that he could net proceed with the perform¬ 
ance of his contract without calling on defendant for funds in excess 
of that contracted to be paid him and unless defendant would furnish 
other and further equipment, costing several thousands of dollars, in 
addition to the $">00 worth of equipment mentioned in the contract a* 
required to he furnished by defendant and which $.">00 worth afore¬ 
said at that time actually had been furnished by this defendant. 
That under these conditions as the work progressed the defendant 
was compelled to employ an architect and he. the said architect, there¬ 
upon after personally familiarizing himself with the true facts and 
conditions in accordance with his right and duty under the terms of 
the contract, gave notice to the plaintiff of the facts hereinbefore 
stated in respect of his, the plaintiff’s, said work, and of his failure to 
properly perform his said contract and thereafter the architect gave 
notice to the plaintiff that unless said conditions were corrected 
within a time limit stated, that the performance of said work would 
have to be withdrawn from his, plaintiff’s, said control. The said 
plaintiff failed to better or change said conditions which became 
worse and thereupon final notice to said plaintiff was given as pro¬ 
vided in the contract between the parties and plaintiff was required 
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to withdraw from said work and defendant thereupon as hereinbefore 

niseif took charge of the construction and superin- 
40 tendence of said building and of the part covered bv plaintiff's 
contract, aided by the service of an architect. It is a fact that 
because of the terms of said contract the plaintiff did expend some 
labor and materials in the installation of his appliances and machin¬ 
ery but said plaintiff’s expenditures of moneys, machinery, labor and 
materials fell far short of what was called for under his contract so 
that it is also true that this defendant likewise expended large sums 
hi the installation of plaintiff s machinery, etc., in the 
upbuilding thereof, and in the extension thereof as the work pro- 
gressed not only under the management and superintendence of the 
said plaintiff, but after said plaintiff had withdrawn from said work 
m the manner heretofore stated, although it was plaintiff’s duty to 
supply the same. Said appliances being employed under the condi¬ 
tions set forth could not he withdrawn from said building until after 
its completion and not before, and prior to the completion of said 
building said plaintiff did demand the return of said appliances 
materials, machinery, and the like, but in view of the facts herein 
stated, in \ie\\ of the then continued use ol the same, and because 
the expenditures of this defendant had entered thereinto this defend¬ 
ant could not and would not deliver the same to the said plaintiff 
because the same existed as an indivisible whole and this defendant 
did decline so to surrender and return the same to the saicl plaintiff 
until the said plaintiff should pay or secure to this defendant the 
amount of money expended by him thereupon and in relation 
thereto which he had been compelled to lay out and expend by 
reason of the said plaintiffs misconduct as hereinbefore stated, 
41 and this defendant says that he is advised as a matter of law 
that he not only has a right of lien upon said machinery, 
materials and appliances for his said expenditures made necessary 
by the improper conduct and bad workmanship of the plaintiff but 
that he has a right to offset as against any claim for the return of 
the same or the value thereof the amount of loss sustained by him, 
the said defendant, because of said misconduct, improper supervision, 
poor materials and workmanship on the part of plaintiff, and for the 
expenditures of this defendant thereupon and because of the failure 
on the part of the plaintill to complete said building with- the time 
as guaranteed under the terms of said contract, which loss as aforesaid 
did amount in all to the sum of Twenty Two Thousand Dollars 
($22,000), at least, which said sum is largely in excess of the value 
of said materials and equipment. 

And this defendant denies the statement made by the plaintiff in 
his said affidavit that he furnished to the defendant seventy-four 
thousand feet of lumber, but on the contrary says that plaintiff did 
not furnish more than 0,4<*) feet ol lumber, none ot which now re¬ 
mains in said building. And defendant further says that because of 
the improper work and appliances as hereinbefore fully set forth 
there was delay in the construction of said building of at least three 
months which added to the cost of the defendant in the construction 
of the said building at least $300 a day. And this defendant fur- 
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ther says that ho is advised that ho has a right to off-sot as against 
the plaintiff’s claim and demand the amount of his added cost and 
expenditures and damages in the construction of said building which 
was and is the sum of $22,000 and this defendant does claim 
4*2 the said right of set off and for the reasons hereinbefore 
stated he denies that he owes the plaintiff the sum claimed in 
his said declaration or any part thereof, and he denies that the said 
plaintiff has the right to the return of his said appliances and ma¬ 
chinery or any part thereof until this claim on the part of this de¬ 
fendant of his said set off is fully satisfied. That said plaintiff fur¬ 
nished no labor and material except that paid for by defendant, in¬ 
stead of $b,000 as per his contract. That defendant was compelled 
to pay $10,000.00 and more in the purchase of machinery and equip¬ 
ment which plaintiff had agreed to provide. That the plaintiff con¬ 
tracted that the total cost of said building would he $38,000. and that 
should have been its cost, whereas by and due to plaintiff’s default 
the structure did cost $00,000, a loss of $22,000 to the defendant 

JAMES L. KARRICK’ 

Subscribed and sworn to before me this — dav of April 1019 
[seal.] ISAAC R. HITT, 

Xotary Public, /). C. 

Motion to Strike Out Plea* Filed April 8, 1010. 

Filed April lo, 1010. 

* ****** 

Comes now the plaintiff, Edgar IT. Mosher, bv his Attorneys, and 
moves the Court as follows: 

1. To strike out defendant’s first plea, filed April 8th, 1010, be¬ 
cause the same is not sworn to as required by law. 

43 2. To strike out defendant s second plea, because, 

(a) It is pleaded to both counts of the declaration, and has 
no application whatever to the second Count thereof. 

(l>) It is unduly verbose, and contains unnecessary and irrelevant 
matter. 

(c) Is double. 

3. To strike out defendant’s third plea, because. 

(a) It is pleaded to both Counts of the declaration, and has no 
application whatsoever to the first Count thereof. 

(/>) Because it amounts to the general issue. 

4. To strike out defendant’s fourth plea because, 

(a) It should l>e in recoupment, and not by way of set-off. 

(b) It is unduly verbose, and contains unnecessary and irrelevant 
matter. 

(c) Violates the rule that pleadings must not he by way of recital. 

(d) Contains negative pregnant allegations. 

(e) Is too vague and involved in its statements to afford to the 

plaintiff his right to guard his interest by proper and sufficient replica¬ 
tion. BELL, MARSHALL & RICE, 

Attorneys for Plaintiff. 
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To Charles IT. Merillat, Esq., 

Mason N. Richardson, Esq., 

Attorneys for Defendant: 

Please take notice that the foregoing motion has been calendared 
for the next Motion dav. 

BELL, MARSHALL & RICE, 

Attorneys for Plaintiff. 

44 Supreme Court of the District of Columbia. 

Friday, May 2nd, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

* ****** 

Upon consideration of the motion of plaintiff filed herein April 15" 
1919, bv his attorney to strike out defendant’s amended pleas filed 
herein April 8th 1919, it is ordered that said motion be granted, and 
thereupon said pleas are hereby stricken out, with leave to plead over 
within ten days hereof. 

Replications. 

Filed May 21, 1919. 

* ****** 

The plaintiff, Edgar II. Mosher, for replications to the pleas of 
the defendant herein, states as follows: 

1. For replication to defendant’s first plea, plaintiff says that he 
did perform said contract, and did faithfully and diligently prosecute 
the same, and comply fully with the obligation thereof as imposed 
upon him. 

2. For replication to defendant’s second plea, plaintiff says that he 
diligently performed the work required of him by the provisions of 
said contract, and furnished all equipment and machinery thereby 
required of him, and in each and every particular did and performed 
all and singular, the acts and things required of him to be performed, 
and in all respects performed and prosecuted said work in a diligent, 

proper and workmanlike manner, and in accordance with the 

45 obligations and requirements of said contract, until wrong¬ 
fully and unlawfully prevented from further prosecution of 

said work and performance of said contract by the defendant. 

3. And for replication to defendant’s third plea, the plaintiff joins 
issue thereupon. 

4. And for replication to defendant’s fourth plea, the Plaintiff 
joins issue thereupon. 

BELL, MARSHALL & RICE, 

Attorneys for Plaintiff. 


4—3999a 




26 


JAMES L. KARRICK VS. EDGAR II. MOSHER. 


Joinder of Issue. 
Filed Mav 27, 1919. 


And now conies the defendant, -Tames 1.. Karrick, and bv his at¬ 
torneys joins issue with the plaintiff's replications, No. one and two, 
to the defendant s first and second pleas, to the first count of the 
declaration, hereinbefore respectively tiled in tin* above entitled cause. 

CHARLES II. MERILLAT, 
MASON X. RICHARDSON, 

Attorneys for the Defendant. 

Memorandum. 


November 29, 1920.—Verdict for defendant. 

40 Supreme Court of the District of Columbia. 

Tuesdav, Julv 26, 1921. 

Session resumed pursuant to adjourncment. Mr. Justice Hoeli- 
ling presiding. 

******* 

The motion filed herein for a new trial having heretofore been 
argued and submitted to the Court, it is considered that said motion 
be and it is hereby overruled, and judgment on verdict is ordered. 

Wherefore it is considered that the plaintiff take nothing by this 
action, and that defendant go thereof without day, be for nothing 
held, and recover of plaintiff the costs of his defense, to be taxed 
by the Clerk, and have execution thereof. 

From the foregoing judgment the plaintiff by his Attorneys in 
open Court notes an appeal to the Court of Appeals, and the maxi¬ 
mum of an undertaking for costs on said appeal is hereby fixed in 
the sum of One hundred dollars ($100) or, in lieu thereof a deposit 
of Fifty dollars ($50). 

Further it is ordered that the time within which to submit the 
bill of exceptions in this cause be, and it is hereby extended to and 
including October 1, 1921. 

Memoranda. 

August 6, 1921.—Undertaking on appeal approved and filed. 

September 20, 1921.—Time to submit hill of exceptions in 
47 causes 61926 and 61927 extended from day to day to and 
including November 15, 1922. 

November 14, 1922.—Bill of exceptions submitted. 
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Supreme Court of the District of Columbia. 

Friday, April 6, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

* * * * * * * 4c 

Rv McCoy, C. J. 

1 lie Court having this day signed the bill of exceptions in the 
above-entitled causes heretofore submitted, as of the time of the 
noting thereof at the trial, now hereby orders the same of record 
nunc pro tunc. 


Designation of Record. 
Filed April 11. 1923. 


* 


The Clerk will please prepare tbc transcript of record on appeal 
from the judgment entered herein in favor of plaintiff and will 
include therein the following: 

1. Declaration, in trover. 

2. Defendant s pleas tiled February IS, 1919. 

3. Replication tiled February 25, 1919. 

4. Joinder of issue on first plea. 

o. Motion tiled February 25. 1919 to strike out second plea. 

0. Order of March 21. 1919 striking out second plea. 

48 7. Additional plea filed April S, 1919. 

8. Motion filed April 15, 1919 to strike out amended 

pica. 

9. Order of May 2, 1919 striking out amended or additional plea 
filed April 8, 1919. 

19. Order of November 1. 1929 consolidating cause for trial with 
No. <51.920. 

11. Order of November 29, 1929 granting plaintiff leave to tile 
amended declaration. 

12. Amended declaration filed December 1, 1920. 

13. Verdict for plaintiff. 

14. Motion for new trial. 

10. Order of duly 29. 1921 overruling motion for new trial, judg¬ 
ment with notation of appeal and of supersedeas bond given. 

10. Memorandum of Court. 

17. Memo, of extensions of time in above entitled cause and also 
in Law No. 01.929 to submit bill of exceptions. 

18. Memo, of November 14, 1922 of submission of bill of excep¬ 
tions. 

19. Bill of Exceptions. 
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Also the following: 

20. Declaration filed in Law No. 61,926. 

21. Amended pleas of defendant filed April 8, 1919. 

22. Motion to strike out amended pleas. 

28. Order of May 2, 1919 striking out amended pleas. 

24. Plaintiff’s replication. 

25. Joinder of issue. 

26. Verdict of jury. 

49 27. Judgment. 

28. Assignment of errors. 

29. This designation of record. 

CHAS. H. MERILLAT, 
Attorney for Defendant. 

Assignment of Errors. 


Filed April 27, 1923. 


Now comes the defendant (appellant) and for assignment of 
errors on the appeal in the above entitled cause states that the Court 
below erred. 

1. In its order of March 21, 1919 striking out defendant’s second 
plea; 

2. In its order of May 2, 1919 striking out defendant’s additional 
plea filed April 8, 1919; 

3. In its order of May 2. 1919 striking out the amended ideas 
of defendant in Law Cause No. 61.926; 

4. In refusing to direct a verdict for defendant; 

• >. In refusing to grant defendant s prayers Nos. 2, 3 and 4; 

6. In refusing to grant defendant’s prayer No. 5 as to a lieu! 

t. In refusing to grant defendant’s prayer No. 7; 

8. In refusing to grant defendant’s prayer No. 9; 

9. In refusing to grant defendant’s prayer No. 10; 

10. In the Court’s charge to the jury'that plaintiff was entitled 
to the value of the equipment in a better condition than it was 
when plaintiff quit the job; 

11. In permitting the jury to consider plaintiff’s evidence 
oO as to value of the equipment in the spring of 1917; 

^f^ing to permit defendant to cross examine and 
require plaintitl to testify as to the cost of certain cables or rope 
involved in plaintiff's suit and whose value plaintiff had estimated 
on direct examination; 

lo. In sustaining objection of plaintiff’s counsel to defendant’s 
cross examining plaintiff as to tbe cost of certain spouting sued for; 

14. In permitting Edgar R. Mosher, father of plaintiff, to testifv 
as to the value of a 190 foot tower, the evidence disclosing clearly 
that plaintifl did not have a 190 foot tower hut that it was built to 
such height on defendant’s time and with defendant’s materials; 

L). In permitting Edgar R. Mosher to testify over objection and 
exceptions, as to 4,000 feet ot plates in one Giddings’ vard; 
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16. In sustaining plaintiffs objection to Edgar B. Mosher being 
asked on cross examination if any of Karrick’s wheelbarrows had 
been borrowed by plaintiff for use on the Nolan job; 

1<. In permitting Edgar B. Mosher to testify on redirect examina¬ 
tion that at the time of the inventory of April 28, 1917, there was 
enough material on the job to construct 190 feet of tower; 

18. In sustaining plaintiff’s objection to witness Bateman being 
asked on cross examination if defendant in April had not called his 
attention to the fact the complete equipment was not on the job; 

19. In sustaining plaintiff s objection to Bateman on cross examina¬ 

tion being asked if the architect had not called attention 
ol to the fact it was not proper to use plate forms coated with 
cement in wall construction; 

20. In sustaining plaintiffs objection to defendant’s proffer to 
show over $4,000 of expenditures on equipment to complete the 
contract after Moshers connection ceased. 

CHAS. H. ME RILL AT, 

Attorney for Defendant. 

Sen ice of copy of foregoing assignment of errors acknowledged 
this 27 day of April, 1920. 

I\ H. MARSHALL, 
Attorney for Plaintiff. 


52 


Supreme Court of the District of Columbia. 


Exited States of America, 
Dint net of ('of nothin . N.N* 


I, Morgan II. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the* foregoing pages numbered from 1 to 
«>1, both inclusive, to Ik* a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. (>1927, wherein Edgar II. Mosher 
is I laintiff ami James L. Karriek is Defendant, as the same remains 
upon the files and of record in said Court. 


In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District this 
19th day of Mav. 1923. ’ 


|Seal of Supreme Court of the District of Columbia.] 

MORGAN II. BEACH, 

Clerk, 

By W. E. WILLIAMS, 

_ _ Asst. Clerk. 

jb. \\ . 
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53 In the Supreme Court of the District of Columbia. 

At Law. 


No. 61027. 


Edgar H. Mosher, Plaintiff, 
vs. 

James L. Karrick, Defendant. 

Defendant # Bill of Exceptions. 

Be it remembered that the above entitled cause came on, with Law 
Cause No. 61.626, between the same party plaintiff and the same party 
defendant, for trial before Mr. Chief Justice McCoy and a jury, which 
trial commenced November 1, 1020, and was thereafter further prose¬ 
cuted and proceeded with until the 20th day of November, 1020. On 
the calling of said cause for trial, after the jury had been duly sworn, 
Mr. P. II. Marshall, of counsel for plaintiff, stated to the Court that 
there were two causes coming before the Court, No. 61026, an action 
of covenant, and No. 61027, an action of trover, but it appeared that 
there had not been a formal entry of consolidation of the causes for 
trial, that such consolidation and trial together had been agreed to 
by counsel and the Court. Thereupon, the Court stated that the 
order of consolidation might be entered then, and said causes there¬ 
upon were tried together as having been consolidated. 

By his declaration in C ause No. 61026, Mosher, as plaintiff, sued 
Karrick. as defendant, in an action of covenant alleging defendant 
t>y a sealed contract had employed plaintiff to furnish certain equip¬ 
ment, labor and material necessary to construct certain concrete work 
and to perform the concrete work and supervise same and do all en¬ 
gineering work in connection therewith and had agreed to pay plain¬ 
tiff therefor $6,000 in weekly payments of $200 a week, except that 
$1,000 of the payment was to be in the form of transfer of a certain 
lot but that the defendant notwithstanding plaintiff’s compliance 
with the contract obligations had wrongfully ordered plaintiff 
54 off the job and refused to pay him anything except $833 paid 
before plaintiff was ordered off the job. A second count and 
the affidavit of merit alleged defendant was to pay plaintiff $10 a 
thousand for all lumber incorporated by plaintiff in the building and 
that plaintiff had furnished and there had been incorporated in the 
building 74.000 feet but not paid for, wherefor defendant owed 
plaintiff $7,400. The amount claimed on account of lumber should 
have been $<40 and the sum of $<,400 was an arithmetical error. 

Thereupon, after counsel for the respective parties had made their 
opening statements to the jury, the plaintiff. Edgar II. Mosher, to 
sustain the issues on his part joined, testified that he had graduated 
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with the degree of mechanical engineer and had been engaged in the 
business of contractor and builder for eight years and had specialized 
in the erection of concrete buildings by the use of steel forms in con¬ 
struction in place of wood since 1913. He saw a chance to get in 
business in the north and got a little over two sets of forms which 
cost $2,000 a set. 

On November 24, 1916, he had entered into an agreement, as fol¬ 
lows, with the defendant, Karrick: 

55 This agreement made and entered into this 24th day of 

November, 1916, by and between Edgar II. Mosher, party of 
the first part, and James L. Karrick, party of the second part, both 
of Washington, I). C., is intended to cover the erection of the concrete 
work in an eight story apartment house to be built on G Street be¬ 
tween 18th and 19th Streets, N. W. on a cost plus a fixed sum basis, 
and 

(1) Witnesseth First party to furnish such concrete working equip¬ 
ment and machinery as he now possesses and second party to pay 
weekly to first party on Saturday of each week for all labor and 
material and for all additional tools, equipment and machinery re¬ 
quired. 

(2) For and in consideration of the covenants and agreements 
hereinafter mentioned the party of the first part agrees to procure 
all machinery, tools, equipment, labor and material necessary to con¬ 
struct the concrete work in accordance with plans and specifications 
to be submitted by the first party, satisfactory to the Building In¬ 
spector of the District of Columbia and to the owner and which are 
hereby made a part of this contract, and second party agrees to abide 
by the judgment of the first party as to the methods to be employed 
to obtain the most economical and workmanlike results. 

(3) The first party agrees to give his best attention and close 
supervision of the work in the interest of the second party, and to do 
all engineering work in connection with the preparation of the 
structural design of the building. 

It is agreed by and between the parties hereto that the party of the 
first part shall furnish such portion of the working machinery and 
working equipment, including lumber for use as part of the structure, 
as well as lumber for use in form work or construction, which may 
now be in his possession and which is necessary to handle the work 
in an efficient manner. 

It is the intention of the parties hereto and they each severally 
agree, that the cost of machinery, or equipment, including lumber 
as above set forth, which may be required in addition to that fur¬ 
nished by the party of the first part as above set forth, shall be borne 
bv the party of the second part and paid for by him up to and in¬ 
cluding the sum of Five Hundred (500) Dollars, and any machinery 
or equipment including lumber as above provided, which may be 
necessary in addition to that furnished by the party of the first part, 
and also in addition to that which may be furnished by the party of 
the second part to the extent of Five Hundred (500) Dollars as above 
set forth, shall be paid for by the party of the first part; it being the 
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intention hereof that the party of tlie second part to defray the 
56 cost of any additional machinery or equipment, including 
lumber as above set forth, up to and including the sum of 
Five Hundred (500) Dollars, and the party of the tirst part to defray 
the cost of any such additional machinery or equipment including 
lumber, as may be necessary. 

Upon completion of the building, any machinery or equipment, 
including lumber, shall belong to the party who paid for the same, 
but any lumber furnished by the party of the tirst part and which 
is used and incorporated in the structure of the building, shall be paid 
for by the party of the second part at the rate of Ten (10) Dollars 
per thousand board feet. 

In advance of ordering such additional equipment, second party 
shall be notified either personally or bv letter directed to him at 
1420 U Street, N. W. 

In case of dispute, the question of the desirability of such disputed 
equipment shall be referred to the Architect, whose decision thereof 
shall be final. 

(5) In consideration whereof, The second party does covenant 
and agree to pay to the first party tin* sum of Six Thousand (6.000) 
Dollars in thirty weekly payments of Two Handled (200.) Dollars 
each fora continuous period of Thirty weeks from the date on which 
first party tirst commences to haul equipment to the job. 

It is agreed that One Thousand ( 1.000) Dollars of the above sum 
of Six Thousand (6,000) Dollars will he paid by transfer of lot 60 
Block 1007, this sum of One Thousand (1,000) Dollars to be de¬ 
ducted proportionally from each cash payment. 

(6) First party agrees to finish pouring the reinforced concrete 
work in twenty-five weeks of good working weather. 

If second party wishes the work to he continued during freezing 
weather the second party agrees to pay for all necessary facilities for 
heating material and for protecting the work. 

(7) A timekeeper and such foreman as may he necessary to the 
handling of the work in the interests of the second party and who 
are mutually satisfactory to First and Second parties shall be provided 
by first party and the salaries of same shall be included in the weekly 
costs of labor provided for in paragraphs 7 and S of this contract. 

(8) The timekeeper shall keep careful and complete record of all 
labor, materials and equipments used on the work and shall send 
weekly to the ottice of the first party such records as may be necessary 
to make up weekly reports and the first party shall keep a careful 
and complete record of all bills and cost of labor, materials and such 
tools and equipment as may be necessary in addition to those in the 
possession of the first party and to render to second party a correct 
statement of such bills and costs up to and including Thursday of 
each week. 

All such reports to be open to the inspection of the second party at 
any reasonable time. 

(9) The second party agrees to pay weekly on Saturday of each 
week to the first party the amount of such accrued bills and costs. 

(10) Lpon the completion of the work, the machinery and equip- 
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ment belonging to the first party shall at the cost of the second party, 
he cleaned and painted and placed in as good operating condition 
as when he put — to use on the job excepting ordinary wear and tear. 

(11) The party of the second part agrees to pay for all hauling 
and moving of machinery and equipment to the site and 

57 upon the completion of the reinforced concrete work, to pay 
for hauling such machinery and equipment as does not belong 
to seeond party to such location as may he designated by the party 
of the first part; provided, however, that such location is within the 
limits of the District of Columbia and is reasonably accessible. 

(12) If the hoist drum on the mixer is needed by second party, 
the first party agrees to permit said mixer to remain on the job and 
to permit the second party to use said hoist drum unless it interferes 
with the interests of the first party, or is required by other work. 

(13) Contingent upon strikes or other conditions or causes be¬ 
yond his control, first party guarantees that the cost of the reinforeed 
concrete shown on his plans and specifications, including cost of re¬ 
inforced steel, forms and sand float finish on the outside of building 
and including the cost of hauling equipment and material for con¬ 
crete work and of erecting the concrete plant, placing window frames 
in forms, and including extra equipment not in excess of Five Hun¬ 
dred (500) Dollars, but not including placing of inserts, sleepers 
or any work except the reinforced concrete work, will not exceed the 
sum of Thirty-eight Thousand (38,000) Dollars, provided, however, 
that the first party be permitted to use his own discretion in regard 
to the best methods of handling and supervising all work connected 
with or done in conjunction with the reinforced concrete work, and 
is not hindered by delays in work to be done or materials to be fur¬ 
nished by others than himself. 

(14) It is understood and agreed that labor and materials will be 
furnished by first party for various work and which is desirable for 
the satisfactory progress of the work to the interests of the second 
party and that such labor and materials will be paid for weekly by 
the second party as provided for in paragraphs 7 and 8 of this con¬ 
tract but that such labor and materials will be kept under separate 
accounts and will be charged as part of the above guarantee maximum 
cost of reinforced concrete. 

(15) In ease any dispute arises between the parties hereto under 
this contract the same shall be referred to the Architect, whose de¬ 
cision shall be final and binding on both parties hereto. 

(16) In case of the death or wrongful failure or refusal of the 
first party to perform the work, the second party shall have the right 
to use the working equipment and working machinery then on the 
job, to complete the job. 

(17) The owner at any time during the progress of the work, 
may without invalidating this agreement, make any addition to, al¬ 
terations in. or deviations from the Architect’s drawings or specifica¬ 
tions; but if work called for bv this contract is affected thereby, the 
cost or value of the same shall be added to or deducted from the guar- 
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anteed sum of Thirty-eight Thousand (38,000) Dollars mentioned 
in paragiaph 13 hereof, as the case may be. 

Provided always, that all additions, alterations, or deviations and 
the making thereof, shall be at the cost of the second party. 

In witness whereof the parties hereto have hereunto set their hands 
and seals the dav and vear above mentioned. 

58 And thereupon plaintiff introduced testimony tending to 

prove that immediately after the execution of the foregoing 
agreement he proceeded promptly and skillfully with the prosecution 
of the work by him agreed to be done, and continued the prosecution 
thereof in a prompt, skillful and workmanlike manner and provided 
all necessary employees, equipment and materials by him agreed to 
1 e supplied until, without any fault or delay upon his part, he was 
wrongfully ordered off said work and compelled to leave same in an 
unfinished condition, by defendant, who had impeded and delayed 
plaintiff in the prosecution of said work, and defendant in course of 
his case introduced evidence tending to prove the contrary of each 
and every of the foregoing averments and matters. 

5b Plaintiff testified that “we had plenty of plates and plenty 

of equipment to do that job. We had more than enough 
plates to build a half story and after it had set for a week then they 
could he used again." 

He could not give a complete list of equipment on the job belong¬ 
ing to him at the time Karrick, witness testified, wrongfully ordered 
witness and his men off the job, but was very postitive of the main 
machinery. 

By stipulation of counsel May 5, 1917, was agreed on as the date 
witness connection with the job ceased and witness testified that he 
had not been on the job since that date. Mosher’s counsel conceded 
that Karrick had spent the $500 on equipment mentioned in the 
contract aforesaid. 

He had a memorandum of items left on the Karrick job when he 
quit. The first item was 9,500 square feet of plates, which plates 
come in sets containing about 4,000 feet, and cost $2,000 a set. Later 
witness testified they cost $3,000 a set at that time and they now cost 
• w LOOO. There was 9,oOO feet on tin' job and then in another yard 
there were 4,000 feet more, which were not on the job when he left. 
1 he 9.500 feet he valued at $7,500. He had a special mixer with a 
hoist and engine on it and valued that at that time at $2,200. The 
next item was 190 feet of tower, value $1,000. Steel for ties, 2,000 
valued at $120. 1,000 feet of channels at $1,200. 800 universal 

(lamps, $2SO. 5 tighteners, $12.;>0. Two stocks and dies $25. 
Seven tower wrenches $7.00. Twelve form wrenches, $3,000. One 
bolt cutter, $0,00. four machine wrenches, $1.20. Thiee Stillson 
wrenches $<.00. One soldering iron, 75 cents; one ladle, 75 cents; 

two squirt cans, 50 cents; two large oil cans, $2; three bull 
00 points, $4.o0; 30 jacks, $140; bench and vise, $10; seven 
shovels, $10.50; four scopes. $0; four picks, $4; two sledge 
hammers, $l.o0; four tower sledge hammers, $2.00; one engineer’s 
1(\cl and rod combined, $0o; one hand saw, $2; carpenter’s level, 
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!™ 0; o thr ?f cla "', ha 'I' mers ’ $ 4 - 50 ; f our cold chisels, $1.20; punch, 

; "i a p, iT- h ’ to : a ,'; vils ’ $40; one steel ta P e - $7; 500 brass 

tune tickets, $lu; 13 wheelbarrows, $111; tower hopper, $160; 

K. k iw , ; ^° 0,n -$2o0; spouts, $260; and another piece of hoist 
cable, $80; desk and chairs, $14o. Nine coils of cable $590.00. 

barlv in May, after lie left, he demanded Karrick return his 
materials to him and Karrick refused. Later with Mr. Marshall he 
went to the Fidelity Storage Company and demanded return of his 

material from Karrick, who refused. He never had received 
01 any of the list back. 

A set of plates was approximately 4.000 square feet. If he 
had said he got two sets for $2,000 a set the dav before his tongue 
must have slipped; it was $3,000 a set. He believed the transcript of 
the testimony purporting to show that these plates cost $2 000 a sel 
was a typographical error. The sets were sold by a man in New 
, , , ,)llt W1( ness could not answer where thev came from Tliev 
had been used before they came on the job. When thev came on 
the> were covered to considerable extent with cement. It*was neces- 
t 1 °. s h en<1 considerable time and money in going over the forms 
and chiseling off the cement before using them but Karrick insisted 
on witness spending money doing that. 

* it! 'i f Al ' , '! li "; , ' ,s . < iiu.l l.eisenring ltc had niii.lc up 

a list just before he quit I lie job <6 what lie had. Thev had asked 

for an inventory of the material on the job. There had been dis- 
pules «ith Karrick as to whether witness had provided suffi¬ 
cient material and equipment. Karrick said the mixer was 
not there and also said there was not sufficient other material 
and equipment. \\ itness and Karrick had a dispute as to it. witness 

plainHff’t'Stifiid tf U f <>f •"* e . < l ui P ment and materials and 
riek denied it ' n " S ° plnlon the - v " ere sufficient while Kar- 

He could not recall whether he had ordered material on Karrick'-; 

he*'lc!!l ''l' 0r . ;" e " P ,0 * r,f)0 - Par ‘ of the nine coils of cable 

had rained at was second hand elevator cable 

here was a tower on the Nolan job. He forgot whether it came 

ff the last job or from the yard. It was one or the other. It might 

>e l0 , l: ". ,ilko1 ? ,( ‘' v pieces from Karrick s job. lie could noAe-' 
member how high this tower was when it left his yard nor when it 

\in°h!h \ k TV 1 ! " ,0 K “ ni, k ' ob heing taken to the 

, J • .Asked if it was not a fail that the tower when in wit¬ 
ness possession and before witness spent Karrick s monev on it was 

?. n> j f f et ln ph. witness said he had more tower than that 

Me had ini) feet on the tower when it got to Karrick’s or he would' 
not have put it down at that. Witness identified his signature on a 
paper given to Mr. (Iregg April 28, 1017. ^ 11 a 

asked!'" 8 "' e ‘ r0SS eXaminn,ion of " i,new - counsel for defendant 

Q. Did you have 100 feet on the tower? A Yes sir 

Q. Is it not a fact that on the Karrick job with Karrick paving for 
it there was a large number of additional feet put on that tower to 
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make it higher? A. lie made a few pieces that were in bad shape, 
not the entire tower, though. 

63 On cross examination, witness was asked: 

Q. Mr. Mosher, when did you buy the forms that were used 
on this Karriek building or job, and what did you pay for them? 
A. I do not recall the time, or the exact price. 

Q. Did you pay—well, state the price that you paid as near as you 
can, and when you bought them? A. Well, they were bought at 
different times, in sections. I cannot remember the date. 

Mr. Marshall: If you can give us the approximate date, or approxi¬ 
mately the time- 

Mr. Merillat: That is what l am asking him for. 

Mr. Marshall ; Mr. Merillat is not holding you down to the day of 
the month. 

Mr. Merillat: Approximately, when did you buy these forms for 
which you are asking recovery? A. A pari of them are bought.— 1 
bought part of them when I first came to Washington. 

Q. Which was when? A. Oh, 1 cannot remember that date ex¬ 
act lv. 

Q. Ilow long a time before the Karriek job. That is the essential 
thing. A. That I cannot remember. I cannot recall the dates, Mr. 
Merillat. 

Q. Then you bought—you said that you bought part of them 
then. When did vou buv the rest? A. I cannot remember that 
either. 

Q. Were they new when you bought them? A. Not all. no. 

Q. What did you pay for those that were not new? A. I do 
not recall what price 1 paid for them. 

Q. Did you pay—what proportion of them were not new, 

64 were second hand when you bought them? A. I cannot tell 
that without looking on some kind of a record. 

By Mr. Marshall: 

Q. Have you got a record that will give you that information? 
A. I think that I could dig that out. 

By Mr. Merillat: 

Q. You have asked Mr. Karriek to pay you a sum that runs as 
high as $7,500 for those forms. What did they cost you all told, 
approximately? A. I do not remember. 

Q. Was more than half of them second hand when you brought 
them? A. I do not remember whether there was more than half 
or less. 

Q. Did you pay as much as $2,000 for a set, that is for 4.000 
square feet, of the second hand ones? Did you pay at the rate of 
$2,000 a set for them as second hand forms? 

Mr. Marshall: I object to that. The question is what they were 
worth, not what he paid for them. If somebody had given them 
to him it would not have made any difference. 

Mr. Merillat: Can a man not show what thev cost? Of course the 
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«o S noo^ en were new is w]l . at that means, whether they were 
$~,UU() or $3,000 a set, when he is asking for recovery, and must he 
not be required to state whether they were second hand, and what 
was paid for them. If not the jury is unable to tell- 

The Court I do not remember that Mr. Mosher said anything 
about paying for them- 

uswIaa ^* er *^ a tHe said that he got two sets of frames which cost 
^ r-! a ^t, little over two sets of frames. 

I he t ourt: I hen he has answered that question. 

Mr. Merillat: That is on direct examination. I am entitled to ask 
him whether they were second hand, and show how much he paid for 
them. Mr. Marshall is objecting to me pressing the witness to know 
what lie has paid for them. 

I lie Witness: I know that is a typographical error, be¬ 
cause. in the first place, I would not call a frame a form, and 
in the second place, I am very positive 1 would not say $2,000. It 
costs $3,000 a set. 

Q. W hat did these frames cost you? A. I have said to you, I 
do not recall what they cost. 

Was more than half of them second hand? A. I do not 

know—I do not remember whether it was more than half or less 
than half. 

Q. W ere thev loaned or rented to you? A. Wliv, there is a long 
winded agreement— * * * 

(l Dili you I my any swimil hand plates, and if so what did those 

second hand plates cost you? A. I have answered that before_I do 

not recall what they cost. 

Q. Were some of them in bad condition? A. A few of them were 
yes. 

Q. In the last of April, say 11)17. and the first of May, H>17. was 
at least 30 percent of these plates in bad condition? A. I would not 
think so, no. 

Q. W hat percentage of them was in bad condition? A. I could 
not. tell. 

Hv the Court: 

Q. W’ere any of them in bad condition then? A. A few of them. 

Q• hs if not a fact that workmen were employed during vour time 
there in getting these forms into better condition? 

A. Well that question is—men were employed in cleaning the 
forms: but not. as I recall, there was no repairing done to the forms. 

Q. Well, what were the men employed for? W ere they employed 
to stiaighten out the forms? A. That is not mv recollection, 
bb I may be wrong. My recollection is that thev were employed 
in cleaning the concrete from the face of the plates. I claimed 
that it was not necessary to do that, but Mr. Karrick ordered it done. 

Q. Were not a number of the forms that were there, when they 
were placed on the job. were not they covered with cement which 
had hardened on the forms? A. I would not say a number. 

Q. Was not there cement there on the forms? A. Yes. sir. 
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Q. And did that lessen the value of the forms? A. They were 
not as valuable as new plates. 

(J. What was the value of these plates per set, in the condition in 
which they were? A. Well, a set consists of an assortment of plates. 
After they have been used a time, it is no longer a set. There are so 
many plates and so many certain other parts. 

The Court: It is something like a sectional bookcase? A. Yes, 
sir. 


By Mr. Merillat: 

Q. You have sued here for $570 for certain cables, and have stated 
that to be the value of certain cables. What were those cables used 
for? A. The largest proportion of them were used for guy cables. 

Q. What did they cost? A. I do not remember what the cable 
cost. 

Q. Then how do vou know that thev were worth $570, if you do 
not know what they cost? 


Mr. Marshall: That is objected to. 

The Court: That objection is sustained. Thev mav have cost a 

% t 

million dollars, or as Mr. Marshall has stated, somebody mav have 
given them to him. I sustain the objection. 

Mr. Merillat: May I have an exception? 

The Court: Yes. 

07 (}. Some of these cables that you are suing for. and which 

are in this estimate of $570 is it not a fact that some of them 
were bought from the Raleigh Hotel? A. I do not recall where they 
were bought. 

Q. Were some of them bought from the Metropolitan Club? A. 1 
do not recall. 

Q. Did you not go with Mr. Karrick yourself to the Raleigh Hotel 

and buv some of them, with Mr. Karriek's man? A. I do not re* 
« 

member doing that. I do not think—it don’t seem as though I did. 
1 am not positive. 

Q. And did Mr. Karrick pay for them or his man? A. 1 am not 
positive of that. It is in the statement there. 

(}. And did not you also go the Metropolitan Club with Mr. 
Karriek’s man and buy some cables that are involved in this suit? 
A. 1 do not remember doing that. I have no recollection of it. 

Q. \\ hat was the condition of the spouts for which you claim 
$300? A. They were in workable condition, in fair condition. 

Q. \\ hat had they cost? A. I do not remember what they cost. 
(). And upon what do you ba-e your statement that those spouts— 
this spouting is of a value of $3(30? A. Well on the—that is my 
recollection of about what it was valued at, to the best of my 
recollection. 


Q. Was that spouting second hand when you bought it? A. 1 
think that was all new stuff. 

Q. Do you mean it was new stuff when vou placed it on Mr. 
Karriek's job. A. No. 
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Q. IIow long a time before that had it been when vou bought it? 
A. lhat was also bought along at different times. I do not re- 
member. Thereupon counsel inquired what witness had paid 
os tor the spouting and counsel for plaintiff objected and the 

m U -n ru *hat no difference what it had cost. 

* **'.* ^dlat. I would like to ask this question, and do not answer 
it until the C ourt rules. 

Q. Wlmt did (his spouting that you are suing for cost vou when 
purchased: 

Mr. Marshall: Objected to. 

The Court: Sustained. 

Mr. Merillat: T note an exception. 

The Court: All right. 

Oil Edgar B. Mosher testified for plaintiff that he was the 

. u father of the plaintiff. His son left the job altogether the 
4th or 5th of May. & 

Witness^testified that at this time there were on the job somewhere 
around ff.oOO to ff.800 feet of plates. Witness had been interested 
in introducing this system of molds in different sections of the eoun- 
•: Knew what they cost, purchased several sets of those plate* 

At this time the majority of the plates on Karriek’s job were in 
good condition, not to exceed 10<; of them nee,led anything done 
to them at all A few were in rather bad condition. Perhaps ten 
per cent needed a little something done to them, a rivet put in or 
something like that. 1 

Thereupon the witness was asked the value of the plates his son 
had on the karnck job and defendant objecting to the competency 
of the wi ness to testify the witness was interrogated bv counsel for 
defendants and m answer to questions stated, “1 have bought second 
hand plates but I am not considering these second hand. The 
question is the value of these plates on the ground. Isn’t that it?” 

Q. My question is, when did you ever buy any second hand plates 
and from whom—form plates? A. 1 never bought any for myself 
but I negotiated some for another party? ‘ ’ 

Q. When did you ever sell any second hand plates? A. I bought 
and sold these second hand plates for another party 

an .? h0W man - v times? A. I recall once, now; I don’t 
know whether there was any more times or not. 

Q. Is that all? Only once when you negotiated the sale of sec¬ 
ond hand plates from one person to another? A. Yes once or 

twice—twice, I think. 1 guess it was twice. I bought some two 
different times. 

70 I think Vhen '* and " hCr ° ? A ‘ 0h » ,hat " as about 1910, 

Q. Any of the plates here in question? A. No. 

Q. And aside from that have you had any experience at all in 
the matter of buying and selling these second hand plates? 

please ^ ars * ia ^' * not see * 10W t his can be material, if your Honor 
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Mr. Merillat: It is certainly competent as to this witness if he can 
testify as an expert as to values. 

The Witness: I had handled these plates for about seven or eight 
years prior to this time. 

The Court: The witness says he does not call them second hand 
plates. 

Mr. Marshall: They were used plates, perhaps. 

Bv Mr. Merillat: 

Q. They were used plates, were they not? A. They had been 
used, yes, sir. 

Q. Practically all of them? A. Yes, sir. 

Q. What percentage of them had not been used? A. Well, after 
all, they practically had only been used on one job, approximately 
half, and I think the other half had heen used on two jobs, or some¬ 
thing like that. They were not second hand plates. 

Q. What jobs are you referring to? A. Part of them were used 
on a job for the District here in Washington. 

Q. What job did you use them on before this time? A. That is 
what I am telling you, this one job. 

Q. What job? 

Mr. Marshall: He is telling you. 

A. A job for the District, for the \\ ater Department. 

71 Bv Mr. Merillat: 

%/ 

Q. That was not such work as wall construction, was it? A. It 
was such work as floor construction. 

Q. What is that? A. Floors, or columns. 

Q. It was not wall construction? A. Some walls on it. 

Q. Aside from that have you had any experience at all in the 
purchase or sale of used plates, aside from this one matter that you 
negotiated? A. Two matters that I negotiated. 

Q. Who were the parties with whom you negotiated? A. One 
party was in New York City- 

Q. I have asked you who. A. Mr. C. A. Shrubb. 

Q. Is he the patentee? A. Yes, sir. 

Q. Who was the other party? A. Some one in Augusta, Georgia. 
I have forgotten the name right now. 1 don't recall it at this mo¬ 
ment. 

Q. Mr. Shrubb was to supply these gentlemen with some plates? 
A. Yes. 

Q. Was that all your experience in the matter of used plates? 
Are you a practical builder? A. I have done some building. 

Q. Have you ever built an apartment house? A. No. 

Mr. Marshall: Your Honor, how long is this supposedly prelim¬ 
inary cross examination going to last ? 

7*2 The Court: What difference does it make whether he has 

built an apartment house or not? We have started out to 
show his competency as to values of plates. Now you are asking him 
the question whether he built an apartment. 
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Mr. Merillat: I desire to object that this witness is not shown to be 
competent. 

The Court: The objection is overruled. 

Mr. Merillat: Exception. 

Thereupon the witness testified that the plates on the ground on the 
Warrick job were worth around $7,500. 

mixer wm $" >00 exan)inatiou lostilied ,he value of the Ransome 

Q. This paper also mentions a 190 foot tower. What knowledge 
if any, have you concerning the value of towers of that tvpe? a’ 
Hell we have manufactured a great many towers ourselves, and 

•ought the parts, booms, hoppers and buckets, etc., and I know what 
they cost. 

Q. What in your opinion at that time, the same time I referred to 
before, was the value of that tower? A. That is 190 feet 9 

$1 000 V 190 f ° 0t tOWer ’ y °*’ sir - A * T1,at would ** worth about 


Mr. Merillat : I object to that, your Honor, on the ground that it 
has not been shown that the tower 190 feet high was Mr. Mosher’s 
tower at all There seemed to he evidence here that that tower was 
a much smaller tower. Now, there is no evidence at all that either 
-lr. Moshers lumber or Mr. Mosher's men erected it to a greater 
height. I will not object, provided there is evidence offered to show 
that that was Mr. Moshers tower: hut I do not think there is any evi¬ 
dence at all in this record that would warrant even an inference 

that the tower of 190 feet was a tower that belonged to Mr Mosher 
in whole. 

Mr. Marshall: It is the testimony of Mr. Mosher, to start out 
with, and here is a paper that was made up on the 28th of April 
-o 191 < and furnished to Mr. Gregg, the architect, produced by 

<•> Mr. Merillat, that says a 190 foot tower. 

The Court: Just ask him what is the value of a 190 foot 

tower. 

?oa i^ arshalI: 1 Y 1 es * Mr. Merillat wants to show that it was not 
a 190 foot tower belonging to Mr. Mosher, all right. The testimony 
is that it was 190 feet. J 

Mr. Merillat: I shall note an exception on the ground that there 
i> no testimony that there is a tower of 190 feet bolongin 0 ' to Mr 
Mosher. 

\ 1.11 ; you can have the exception. 


By Mr. Marshall: 

Q. I believe you answered that the value was $1 000? V A 
thousand dollars. 

Two thousand hook clamps, $1,000, 50^ apiece; 2,000 steel for 
ties, about $120; 1,000 pieces of channels $1,200; 800 universal 
clamps, 35^ apiece, $280; 5 tighteners, $12.50; 2 stock and die, $25 

Q. The value you would put on them at that time? A. Yes, sir. 
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Seven tower wrenches, $1.00 apiece and 12 form wrenches 75^ 
apiece; one bolt cutter, about $2.50; 4 machine wrenches, 75^ 
apiece: 2 Stilson wrenches, $7.00; one soldering iron. 50 +; two 
squirt cans, 50^ apiece; two large oil cans. $1.00 apiece; three hull 
points, $1.50 apiece; 20 jacks, $4 apiece, $144; one bench and vice, 
$10; nine cable coils. $150, 5<* a foot; sevent shovels, $10.50 for 
the seven; four scoops, $0.00; four picks, $4.00; two sledges, $2.00 
for the two; four tower sledges. $1.00 apiece; one engineer's level and 
iod. $05; one hand saw. $1.50; one carpenter’s level, $1.50; three 
claw hammers. $2.25; four cold chisels, $1.00; one power punch, $25; 

one small punch, $12; two anvibs. $10; one steel tape, $4.50; 
71 500 brass time* checks, 15c apiece; 12 wheelbarrows, $5.50 

each: one hopper, $100; one bucket, about $125; the boom, 
$250; 100 feet of spouts, $240; hoist cable, $80.00. 

Over objection and exception by defendant that there was no 
proof that the same ever got on the Karriek job, and after a state¬ 
ment by plaintiff's counsel that they would connect up the matter, 
witness testified that there were 4.000 square feet of plate, in the 
yard of one Oiddings. who was employed by plaintiff and that this 
4.000 square feet of plates disappeared from the Oiddings yard, lie 
had no personal knowledge whether it ever got on the Karriek job. 
These 4.000 square feet of plates were worth about $2,000. There 
was also 2,000 rods for ties in the Oiddings yard worth (><* apiece and 
an I-beam in Oiddings’ yard worth $20 and tubular supports in the 
yard worth about $400. 

On cross examination, witness was asked the size of the I-beam he 
had referred to and said he did not know the size, did not remember. 
Such things sold by the pound. Asked how he knew it was worth 
$20 then, witness replied, ‘‘It says 200 pound**." The price per 
pound T-beams cut to length was 10 cents a pound. The length of 
it and the size of the beam he did not know. 

There were 4.000 feet of plates in the biddings' yard and this 
made just about 2.000 plates. 

Asked how many pounds the plates weighed, witness said it de¬ 
pended on the size of the plates. The witness being told that coun¬ 
sel were talking al>out these plates that la* said were used on the job, 
witness said there were twenty or thirty different sizes on the job. 

He did not know how many truck loads it would take to move 
these plates from Oiddings’ yard to the job. 

He did not know who had counted the 9.500 plates he said were 
< n the job. He supposed Karriek paid for the hauling. He had not 
in mind any plates that had been hauled and not charged to Ivar- 
i ick. 


The bucket he had spoken of as being worth $125 was not 
75 old. was a half yard bucket and had been used some. 

Q. What did you say was its value? A. $125. 

(). Did von know that a bucket new cost at that time $55? A. 
I think they cost more than that with all their equipment. 

Q. What equipment went into your value of that bucket as being 
a $125 bucket? A. Well, the bucket complete, with its hoist and 
pulleys and s/iieve. 
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Q. AA hat part of this material I have enumerated was new? A. 
It was practically all new. 

Q. It had been used quite a bit? A. It all had been used some. 
Q. And on how many jobs had the larger part of it been used? 

A. About two, I guess, or three, but not to exceed three; possibly 
two. r 


Q. A ou have spoken about a big mixer? A. Yes. 

Q. When had that been bought? A. It was about a year old. 

Q. from whom was it bought? A. The Ransom Concrete Ma¬ 
chinery Co. 

Q. A\ as it new when it was bought? A. Yes, sir. 

Q. What was the price paid for it new? A. I think it cost us 
about $2,500, hero. 

Q. What buildings had it been used on, what jobs had it been 
used on. before Mr. Karrick ordered your son off this job? A. It 

was used on a small job of John Nolan's. It was used on another 
job. on the Harper-Overland place. 

Q. Any other jobs? A. Yes, I think it was used on the Reno 
reservoir. 


Q. What was its condition when it was taken to the Nolan 
job? A. In good condition. 

Q. What was its condition when it came hack from the Nolan 
job. if you know? A. In good condition, with one exception. 

Q. What exception? A. The exception was that at the last end 
of the Nolan job the governor used to stick once in a while. It is 
a gasoline driven motor and it had a governor on it to govern its 
speed, and this governor used to stick, the last dav or so that we 
ran it on the Nolan job. We took the governor off to have it fixed 
and did have it fixed. 

At the time the mixer was moved from the Karrick job. it was 
worth $2,200. The little mixer he valued at $700.00. H e did not 
recall what the little mixer cost new; it had been bought in 1010 

hot from whom he had forgotten and did not recollect the price 
paid for it. 1 

Q. What was its condition at the time? A. Which time? 

Q At the time that your son left the Karrick job. A. In good 
working condition, so far as I know. We had been using it right 
along. 

Q A ou spoke of some universal clamps? Were they new? 
A. A>s. practically. 

Q. From whom were they bought? 


Mr. Marshall: If AVmr Honor please, what difference does it make 
from whom they were bought? The question is as to the value at 
the time that Mr. Mosher stopped the job. 

Mr. Merillat: I have still got a right to go into the question as to 
from whom they were bought, what was the price that was paid and 
when they were bought. Certainly I have got a right to probe 
77 the witness when he went on the stand as an expert in value. 

The Court: I thought we agreed the other day that what 
a thing cost is not an indication of what it is worth. 
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Mr. Merillat: We certainly did not agree on that proposition. 

The Court: Show me a book on evidence which says that what a 
thing’cost is evidence of what it is worth. 

Mr. Merillat: I think 1 can do that. 

The Court: All right. Let us abandon this now, and take it up 
after lunch and find out. 

Asked if he had borrowed any of Ivarrick s wheelbarrows for use 
on the Nolan job, counsel for plaintiff objected, the objection was 
sustained and an exception allowed to counsel for defendant. 

Witness thought there were seven wheelbarrows on the Ivarrick 
job but did not rememl»er—the inventory would show. Possibly 
some of them had been taken to the Nolan job. 

The spouting he had spoken of was in good condition. It had 
been bought possibly a year before it was brought to the Ivarrick 
job. There were 100 feet of it. 

Asked what had been paid for it, counsel for defendant objected 
and the Court again reserved its ruling. 

Some of this spouting the witness said probably had not been 
used. much. The concrete dropped into a hopper which was con¬ 
nected with the spout and ran down the spout. The hopper was 
all steel. 

Asked some questions concerning lumber on the job witness said: 

A. “I have very little knowledge of the job at the present time/’ 

78 The Court: Now, Mr. Merillat. before you get away from 

this other question, I find that you may ask how much this 
property cost. The rule is to exclude about what other articles cost. 
You are right, and I am wrong. 

Mr. Marshall: If your Honor please, I don't think vour Honor is 
wrong. 

The Court: In the short time I have had here 1 have taken Jones 
on Evidence, and it seems to indicate clearly, both in regard to real 
estate sides and personal property sales what a man pays for a par¬ 
ticular property in question is one of the things that may be con¬ 
sidered in estimating what it is worth. It is only where other sales 
are used as a standard that you can not give testimony as to what 
the other sales amount to in dollars. 

By Mr. Marshall: So that if a man buys a thing at a bargain price 
that fixes its value? 

Mr. Merillat: No. He is mistaking the competency and the 
weight. The competency is one thing, and the weight is another. 

The Court: It is not the question of fixing the value, but it is a 
question of taking into consideration what it cost. Now. if a man 
buys a thing for five dollars and it is worth $25, it is worth $25, and 
not what he paid for it. 

Bv Mr. Merillat: 

Q. When was this small mixer bought? A. I don’t know; he had 
had it somewhere about a year. 

Q. And from whom was it bought? A. I don’t know; I 
was not here at the time. 


79 
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Q. What price was paid for it? A. I don't know; I was not here 
at the time. 

Q. Can you give the exact price paid for the big mixer? A. Well, 
it was very close to $2,500; a few dollars under or a few dollars over, 
I do not recall. 

Q. W hat price was paid for these universal clamps? A. Thirty- 
five eents. 

Q. Apiece? A. Yes, sir. 

Q. You know that to l>e correct? A. That is my recollection. 

Q. Now, what price was paid for the ties; tie-rods? A. Well, the 
tie-rods was a piece of reenforcing steel that comes in long bars and 
we cut it up. It cost us about six cents apiece on an average, differ¬ 
ent lengths. 

Q. Had these tie-rods been used before? A. Some of them mav 
have; 1 don't remember; I think perhaps some had. 

Q. I would like to ask you with respect to the I-beam which you 
testified was valued at ten cents a pound, if the cost of an 1-beam at 
this time was not a cent and a half a pound? 

By Mr. Marshall: I object to that question. 

The Court: Mr. Mosher testified that an I-beam cut long like this 
one was ten cents a pound. 

80 Bv Mr. Merillat: 

Q. W hat had those wheel barrows cost ? A. A\ ell, the majority 
of them cost $4.50 apiece: some of them—one or two cost $5.00 
and one or two did not cost over $2.75—two of them, I think. 

Q. You say some cost $4.50? A. Yes, sir. 

Q. And some $2.50 apiece? A. And some $5. 

Q. 5 on have testified in answer to counsel that their value was 
$5.50 apiece? A. For the lot. 

Q, You said $5.50 each? A. Five dollars each. 

The Court: Five dollars each. 

Mr. Merillat: I have got it down here five dollars and a half. 

The Court: II he said $•>..)() then, he now says $5. 

Bv Mr. Merillat: 

Q. How long had they been in use, and why do you put a price 
of more than they originally cost? 

By Mr. Marshall: One question at a time. 

Bv Mr. Merillat: 

Q. How long had they been in use? A. 1 don't know. They 
were in good condition; just as good as new. 

Q. What was the price paid for this half-yard bucket? A. I don’t 
remember. I was not there at the time it was bought. 

Q. What does a half-yard bucket cost now? A. It costs now about 
$125 to $150. 
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Q. What did it cost then, in the year 1917? A. I don’t remem¬ 
ber. 

81 Q. Had that bucket been used? A. Yes; I think so. 

Q. For how long a period before? A. I don't remember 
whether it was a new bucket, or whether it was one that had been 
used. 

Q. Had it been used on the Reno job, or the Nolan job, or the 
Harper Overland job? A. I think very likely it had. 

Q. They cost more today; you say the price today is $125, you 
think? A. Somewhere around there, I think; perhaps more. 

Q. Is that price today higher than the price in the spring of 
1917? A. Yes, sir; I think it is. 

Q. How much higher? A. 1 don't know. 

Q. What was the price paid per foot, or per section, for this spout¬ 
ing? A. Why. the spouting and the hopper combined, the whole 
thing costs about $60 a section. 

Q. A section being sixteen feet ? A. Thirty-two feet. 

Q. And what did you say the cost was per section? A. Sixty dol¬ 
lars, including the hopper and all the- 

Q. Thirty two feet? A. Yes. sir. 

Q. Now. you testified—that is new. Now, you testified that a hun¬ 
dred feet of spouting—this spouting that you said had been used, 
was worth $240. Why do you sav that a hundred feet was worth 
$240. when M2 feet new cost only $60? A. Well, there were four 
sections of it. when I said 100 feet.—there were four section of it 
and they were 32 feet and worth $00 a section. That is the 

82 way 1 was figuring. It amounts to 128 feet instead of 100 
feet. 

Q. Is that the present day cost, or the cost in 1917? A. No; that 
is the cost at that time. 

Q. Then I should modify the 100 feet to 128 feet? A. Yes; there 
were four sections of it. 

Q. What was the cost price paid for the cable coils; what was the 
value of it? A. Why, it cost us different prices; some of it cost us 
more than others. We picked it up wherever we could find it, at 
different times, and paid different prices for it. 

Q. You bought some second-hand? A. That is all second-hand. 

Q. It is all second hand? A. All of this lot, 3,000 feet is second 
hand. 

Q. Now, how much did you pay per foot; state the price on it; the 
low price, and the high price that you paid for this 3,000 feet of 
cable coils. A. I can’t do that. As I remember, we bought some,— 
a little that we bought for two cents a foot, and we paid as high as 
eight cents a foot for some, and 1 put the estimate in there at five 
cents a foot, which l believe to be fair and right. 

Q. l)o you think that 3.000 feet of cable was worth $570? A. It 
does not figure $570. does it? 1 put it in there at five cents a foot, 
which is $150, as I make it. 

Q. Well, there is some testimony here that this 3.000, or a little 
less, was worth $570. 
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^ Asked how high was the tower when it was first brought on the 
Karrick job, witness testified that it was not high at all. It was 
brought on in sections, pieces. 

He did not remember how high it was erected on Mosher’s 
8d time and with Mosher’s material. He should say it naturally 
ran up to sixty feet or something like that. He did not know 
whether Karrick’s lumber was used to increase the height of the 
tower from GO to 100 feet; he was not sure. 

After recess, the witness resumed the stand and testified that he de¬ 
sired to make two corrections in his direct testimony. He found he 
was mistaken as to the price of the bucket, it should be $05. 

The Witness (continuing): In regard to that I-beam that I testi¬ 
fied to, I was mistaken. We had large I-beam over there that I 
thought this referred to, but I find it refers to 300 I-beams, 3-inch 
I-beams, 0 foot 4 inches long, that was a part of this plate system. 
Those are worth $2 apiece—three hundred of them. 

Asked if there had been any articles bought while Mosher was on 
the job and directions given to charge to Karrick, witness said there 
may have been but he did not recall, the bills would show. 

On redirect examination, over objection and exception that it was 
not proper redirect examination, the witness was asked: 

“Q. About this 190 foot tower counsel inquired about; tell us 
whether or not there was enough material there at the time of that 
inventory (of April 28, 1917) to construct 190 foot tower. A. Yes. 
As I remember it, the material for the tower was all there, 190 feet; 

i\ i et ollet t ion is that there were four of the posts that were 
cracked, split, and they were, of course, counted in. There were four 
posts that were not good and had to be replaced or should have to be 
replaced if they were used. 

“Q. This 190 foot tower, this material out of which was to be or 
could have been constructed the 190 foot tower when you got ready 
for it, was that Mr. Mosher’s material or Mr. Karrick’s? A. Mr. 
Mosher’s.” 

Mr. E ; H. Mosher, the father, concluded his testimony on Tuesday, 
November 9, 1920, and thereafter on said day Harry P. Gid- 
84 DIN gs testified that he worked for Mosher on the Karrick job 
and it was his duty to see that the concrete went in. Mosher 
had two yards where he kept materials; one in a yard in the rear of 

d in the rear of his house “there was a lot 
of material and some angle iron, and some of these tubular supports 
for supporting floors, and some I-beams.” He remained on the job 
as an employe of Karrick for a week or ten days in May, 1917 after 
Mosher left and two or three days after Mosher stopped work witness 
saw some of Karrick’s men load the stuff referred to up and witness 
saw it delivered on the Karrick job. He could not recall whether it 
was used before he left. “I know there was just a pile of stuff in the 
rear of my yard. As to the quantities, I don’t remember.” 
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On cross-examination, witness said he did not know how many 
wagon loads there were. They used a horse drawn lumber wagon. 
“There was some lumber with angle irons attached to the side that 
had never been taken off. and there was some plates all sewed to¬ 
gether, attached to angle irons, and they were all brought in in a 
piece and not taken apart.” He just noticed there was a pile of 
lumber “in the rear of my house.” “I did not estimate the quan¬ 
tities, and all I know is just what kind of material was there.” 

Q. How much of this material, all told, did you see taken? 

The Court: He said, twice, he did not know. 


85 Giddings’ testimony was concluded the same day and that 

afternoon the plaintiff Edgar H. Mosher was placed on the 
stand by his counsel for further examination and testified in re¬ 
sponse to questions that he had gone to tin* building with one Fred 
Drew, a witness for plaintiff who on a previous day had testified that 
he had examined walls of the building poured and set hv plaintiff and 
that they were straight. Witness Mosher testified in this further 
examination that he had pointed out the walls to Drew that Drew 
examined and was cross-examined hv defendant’s counsel on the mat¬ 


ters brought out in this further direct examination, cross-examination 
being confined entirely to the matter of the direct examination. 


80 Daniel W. Bateman, for plaintiff, testified that he had 

had about eight or nine years' experience in reenforced con¬ 
crete. had taken a course in engineering but had not graduated and 
was in charge of work under Mosher on the job in question. 

Q. Can you tell us in a general way what equipment Mr. Mosher 
had on that job? A. He had the large mixer and the small mixer 
and the tower and spout and boom, and hammers and saws and wheel- 
harrows and shovels and plates for flu* forms, and also lumber, two- 
by-fours and two-by-eights, sills, cables, and a lot of things there. 
I really can not remember everything that was there. 

When ordered ott about a quarter of the plate forms for the ground 
story wall had been erected. Some of it was lined up and ready to 
pour. 

He believed there were forms in good condition on the job suf¬ 
ficient to put up a half story at a time. He would not say as much as 
80 per cent of the forms were in had condition. Mosher had in¬ 
formed witness they were to clean the forms and he had men clean¬ 
ing them off but where Mosher got his instructions witness did not 
know; a few of the forms were scraped out and reenforced with an 
angle. Iron pipe spreaders were used between the forms. Karriek 
had a lot of iron pipe there and they cut it to length for spreaders. 


On cross-examination witness was asked: 

Q. Did Mr. Karriek early in April call to your attention, or any 
one else, call to your attention, the fact that the complete equipment 
was not on the job, and request that it be gotten there? 
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Mr. Marshall: I object. 

The Court: The objection is sustained. 

Mr. Merillat: I note an exception, your Honor. 

A little less than one half of the plate forms were set on the ground 
story when they left. 

The guy ropes on the tower were used ropes but in good condition, 
he believed. He could not say to what extent the plate forms 

87 had been used before; he knew he had worked on one job 
with them but how much more he did not know. He knew 

nothing as to their value. The spouting was “all right.” 

Asked if the architect had ever called attention to the fact that it 
was not proper to use molds or forms coated with concrete in the 
wall construction work plaintiff objected and the Court sustained the 
objection and allowed defendant an exception. After the plates were 
lined up cement was poured in them and allowed a certain time to 
set before removal of the plate forms and their use elsewhere. 

On re-direct examination, witness testified that when there was 
bits of cement on the plates, a quarter to a half inch deep, when the 
forms were pulled “there would be a little spot on the concrete wall, 
but in pointing it up it would be fixed so that nobody would notice 
it. The scraping of it would just mean an added expense and a 
waste of time, that is all.” 

None of plaintiff s witnesses testified to being on the job or to 
seeing the equipment after the early part of May, 1917. 

The plaintiff having closed his case, defendant introduced testi¬ 
mony tending to prove that plaintiff had not prosecuted the work 
under his contract promptly and skillfully but had neglected and 
delayed prosecution thereof and that a large part of the work done 
by plaintiff was performed in a careless, unskillful and unwork¬ 
manlike manner and had to be rebuilt by defendant, and that plain¬ 
tiff had been properly and lawfully ordered off the job. 

James L. Karrick testified that for about thirty-five years he had 
been almost constantly engaged in building houses, apartment houses 
and warehouses, first in Boston, then in Denver and later in Wash¬ 
ington. He had built, he thought, the first concrete walls in Wash¬ 
ington, in 1898 and had been building of concrete ever since. He 
had built two concrete apartment houses in Washington. 

88 Witness and Mosher had a dispute over the sufficiency of 
the equipment and over the slowness with which work was 

proceeding. At a conference between witness, the architect and 
Mosher, Mr. Gregg, the architect, gave Mosher two weeks to demon¬ 
strate his ability to put on the job sufficient equipment and to erect 
a certain amount of forms. Mosher said he would get the sufficient 
equipment on the job and would have it there in four or five days. 
The architect told Bateman the two weeks were up, that they had 
entirely failed to do what they had promised to do, and to provide 

7—3999a 
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the equipment they had promised to provide, and that lie was going 
to instruct witness to take charge from that time on and did so 
instruct witness, who did take charge. 


Mosher had onlv sixtv feet of tower and ordered lumber for more 
tower which witness, Karriek, paid for. Witness paid for the ma¬ 
terial. the fabricating and assembling of this tower to 180 feet. 
Mosher had only two guy ropes for the tower which needed three 
and witness bought the third. The oak runways to the sixty feet 
of tower which Mosher had were rotten and witness had to take 


them out and put in new ones. The iron shoes at the bottom of the 
runways were missing and witness got and put in new ones. He had 
also bought and paid for the bolts, plates and lumber which went 
into construction of the tower above* 00 feet, besides paying 
SO for the men who had erected it. Witness produced hills for 
$08.50 and $20.85 from W. A. Pierce cV: Co. which he had 
paid for lumber ordered by Mosher to increase the size of the tower. 
He also introduced hills from Barber & Ross for $85.00. $18.55, 


$4.08 and $85.00. which he stated were for holts, plates and other 
material obtained from Barber & Ross, which went into the con¬ 


struction of the tower, besides four wrenches which had been bought 
and used for erection of the tower. 


Witness si 


lid that the big concrete mixer Mosher had was not com¬ 


plete and was not in working order for lack of certain other ma¬ 
terial. Witness testified that while Mosher was on the job, he. the wit¬ 
ness. had paid out between $1,400 and $1,500 on account of equip¬ 
ment coming under the Mosher contract herein set forth and counsel 
for Mr. Mosher admitted that Mr. Karriek had paid the $500 for 
equipment required of him by the contract. 

At the Court’s suggestion, the witness undertook to separate those 
things he had paid for as entirely separate articles from those that 
went to repair or improve Mo>hcr’s equipment and which could not 
he separated. Witness testified Ik* had paid entirely for 2,000 steel 
rods for ties, which were used up in tin* erection of the concrete 
work and later thrown away, being worth nothing; thirteen cents 
each for 500 universal or hook clamps, used up in connection with 
the iron forms, these being replaced by other clamps also used up 
on the job; for seven tower wrenches, twelve form wrenches, all but 
200 feet of the 8,000 feet of cable rope used on the job, for seven 
shovels, for a new engineer’s level. Mosher’s level having been burned 
in a fire in a shed used and occupied by Mosher as an office in con¬ 
nection with his contract, for thirteen wheelbarrows, the plaintiff 
never having had a wheelbarrow on the job, four cold chisels and 
a steel tape, a new hoisting bucket, the one Mosher had when he 
came on the job being worn out and finally going to pieces in a fall 
in course of operations during the work due to defective hoisting 
cable that Mosher had. $80 for new hoisting cable in place of that 
which Mosher had and which had worn out & broken letting the 
bucket referred to fall, for all the spouting used in pouring con¬ 
crete, Mosher having 60 to 75 feet of spouting when he first 
00 came on the job, but which all wore out in the pouring of 
the concrete on the job as did the new spouting bought and 
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paid for by witness; and for all the tie-rods used on the job, witness 
supplying the iron and paying for all the labor which cut and 
fashioned it into tie rods or spreaders. 

A contention arising as to the right of the defendant to take from 
Mosher's equipment parts thereof, supplied by witness the Court said 
he desired first to know if there were in the Mosher equipment any 
parts that wore out in use and were replaced by new parts that could 
not be taken away and separated and still leave the equipment in 
possible working order. The Court thereupon asked: 

Q. Mr. Karrick, did you undertake to incorporate into that which 
was left by Mr. Mosher, anything which could not be taken out of it 
without destroying it? A. I think 1 did on some things. I can 
name one of them. 

Q. Wl lat were they? A. These metal forms. Many of them were 
in had repair. A part of that repair was done before Mr. Mosher 
left the job. but they were repaired over again, because they became 
damaged in the course of use, and became damaged on these forms. 
There were other things that we did. things that could he taken 
away from. You take* the mixer, we furnished the magneto. We 
could take that oil*. We put in a new piston. Whether we could take 
that out or not. I do not know. We repaired the cylinder.—I guess 
that would not be taken out. 1 don't know. We put in new gears 
on the mixer, the old gears wore out. and 1 could take those new 
gears off. hut they are of no value to me, if I took them off. 


\\ it ness was handed hills of Harber A I Joss in December, 1010 for 
$35.50, $10.05 and $18.55 and testified they were bills for bolts and 
washers incurred hv Mosher and paid bv witness for bolts and 
washers that went into the tower, the amount also including four 
wrenches and one claw hammer named in Mosher's list in the trover 
action and used on the tower. A bill of W. A. Pierce & Co. for 
$03.50 witness said was for lumber paid by witness and used 
01 to erect the tower to a height of 120 feet. 

The witness was handed a bill of the Merchants Transfer 
& Storage Co. dated December 30. 1010, and having attached a hill 
of the Hansom Concrete Machine Company for $117.77 and testified 
that the transfer company’s bill was for hauling and for freight on 
machinery sent by the Hansom Company and Ransom# Com¬ 
pany's bill was for a hopper, gates and other parts of the small 
mixer. Witness had paid the hills. 

A bill of the Rossivn Supply Company for $00.50 was for re¬ 
enforcing steel ordered by Mosher and paid by witness, the steel being 
cut up by Mosher to make tie rods of. Mosher was unable to use the 
tie rods, so the monev was wasted. 


Witness testified that even after he had expended $500 on Mosher’s 
equipment Mosher could not have completed the contract with the 
equipment he had. 

He had bought a number of wrenches, clamps and bolts after 
Mosher left due to those Mosher had wearing out, and the new ones 
had been worn out and replaced. 
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There was also offered in evidence bills of the Lambie Company 
for equipment used to replace equipment plaintiff had on the job 
and which was used up during erection of the building. 

Part of the materials for equipment which he had bought for 
Mosher he did not have bills for. 

He also had spent considerable money on orders from Mosher for 
labor in fixing and repairing his equipment, all necessary in order 
to perform the contract. Much of this money expended on 
92 equipment was for putting in condition the plate forms 
Mosher was to use in lining up the walls and pouring con¬ 
crete. These plates were all covered with cement, some of them with 
a good deal more cement than others. The edges of some were badly 
bent, that is the angle iron back of the plates. The faces of the 
plates were entirely off in some cases: some plates were partly loose 
and soon came off in handling. Some were damaged in other ways. 
The lock holes where the patent clamps were supposed to work in 
were broken in some instances. Some of the plates had as much as a 
half inch of concrete stuck on the face. 


The Mosher plates originally were built a 52nd of an inch thick 
welded on to an angle iron form. Some had come off entirely and 
some were partly loose and eventually came off. When they started 
there was 25 r \ or 50 r / r of the plates in damaged condition. There 
were only enough plates of a suitable and usable kind for one-fourth 
of a floor at a time so that it was required to move the plates four 
times to finish each floor. There was a little wastage each time they 
were moved. They had to be moved 52 times so that by the time they 
got to the last move a good many of them had become damaged and 
the amount of plates they had that were fit to use was very noticeable 
towards the last. Mosher had about 4.500 to 5,000 feet of usable 
plates as shown by an accurate count taken of them by witness’ men 
and Mosher’s own man after Mosher rendered his statement of his 
equipment to the Architect. 

\\ it ness Karrick testified that at the time Mosher left there was not 
sufficient equipment on the job to complete the work and that ad- 
. e e^v. a l ^ t a made to Mosher’s equipment at this 

time and thereafter. \\ itness had a list of expenditures he had made 
from time to time until the job was finished on equipment in order 
to complete the Mosher contract. Counsel for plaintiff objected to 
evidence being received of expenditures made on equipment after 
Karrick s force took charge. r I hereupon counsel for defendant of- 
t ^ 11 1 e original bills that Karrick in performance of 

this contract after Moshers connection ceased paid out over $4,000 
in the purchase of equipment and additions to Mosher’s equipment 
that was necessary to and was used in performance of the Mosher 
contract. Whereupon counsel for plaintiff objected to the proffer and 
the Court sustained the objection and allowed defendant an excep¬ 
tion. 


M itness testified that the bolts and washers used on the 
plates were all used up and they had to buy others as they 
wore out. There were not sufficient of these originally. They bought 
all the washers they could obtain in every hardware store in Wash- 
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ington and finally had to go to Baltimore and Philadelphia to get 
more necessary to use on the job. Pipe spreaders were also necessary 
m connection with the plate forms, Mosher did not have them and 
\Mtness bought them as part ol the plate equipment. 

A batten "as bought tor the big mixer, it being necessary in order 
that it would work. 

At the beginning, the Architect called Moshers attention to the 
tact many ol the forms or plates were coated with a heavy coat of old 
cement and told him to clean them before putting the plates in the 
"all. (fiegg said that the forms were in bad shape and would make 
bad work. <»regg also had called attention to the forms that were 
bent and said they should be straightened and put in condition. 

\\ it ness said that Mosher never made a demand upon him after he 
I f the job, though witness had seen him drive by the place until 

Mosher came into witness’ otlice with Marshall about the middle of 
August, 1918. 

Mr. Marshall said, “we are here to demand the return of Mr 
Mosher's equipment,” and he handed me a list of the articles and 1 
said to him, “What about this little mixer?” 1 said, “I have had a 
notice from Harry Kite, that that little mixer belonged to him, and 
le "as going to demand it. and that he would hold me responsible 
J. 01 ' 1 “"'oil, wo will waive that. We will waive 
that. 1 hen Mr. Marshall—then I said. “Mere are a lot of things 
that were never delivered on the job. and I could not deliver those 
anyway. And then Mr. Marshall got up and he said, “Well, vou 
. refuse to deliver these things, sir,” and he started to go out. 

94 I said, “\\ ait a minute. There are some other reasons. Don’t 

you think 1 have got a lien on this stuff for the money that 
1 ha\e spent on it?” lie said. ‘Aon know, vou have not. So vou 
ref use to deliver them.” Then he got up and he went out. 

By Mr. Merillat: 

Q. W hat if anything was said regarding the expenditures by vou 
upon—-was anything said? A. ^ es, sir. in a general way there was. 

1 think I said “I have spent a lot of money.” I am not sure, but it 
seems to me that Mr. Marshall asked me if i would not give him a list 
of the money that I spent on the mixer, or something like that I 
am not sure about that, at that interview. 

Q Do you know as to what part of the equipment it was, if any 
that Mr. Marshall asked you what you had spent? 

The ( ourt: lie say- “1 am not sure that he asked me about whether 

mi T' >nl an « v - 1,0 is n °f s m'e, how can he (ell what was said? 

1 he W ltness: It seems to me—I can not tell whether it was at that 
interview. I am certain about that—but not about that particular in¬ 
terview. 


By Mr. Merillat: 

Q. Did you have any interview at which there came up between 
Mr. Marshall and yourself and Mr. Mosher, or Mr. Mosher and vour- 


1 
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self, the matter of the expenditures on either the tower or the mixer? 
A. I think it was that interview. I have a recollection that I was 
asked to render a statement of what I had spent on the mixer. 

Q. Now, I would like to ask you whether or not this is a carbon 
copy of a letter, that is dated August 26, 1918, which you sent to Mr. 
Marshall, giving him a list of expenses. A. Yes. 

Q. W as there anything said at this interview as to the ownership 
as to the goods on the enumerated list? A. The only thing 
95 that I can recall was that Mr.—that small mixer, and as to 
what I have alreadv said, that Mr. Harry Kite claimed it, 
and Mr. Marshall said, “Well, we will waive that. That is right. 1 
waive that.” 


There was offered in evidence letters reading: 


13 August, 191b. 

Mr. James L. Karrick. 

1420 You Street X. W.. 

Washington, D. C. 

Hear Sir: 


As attorney for Mr. Edgar II. Mosher, 1 hereby make formal de¬ 
mand that vou immediatelv surrender to him certain machinery, 
tools, equipment, etc., owned by him, and now in your custody, 

nun id v: 

* 


1 small concrete mixer; 9.5(H) square feet of steel plates; l Kan- 
some concrete mixer: 1 190-foot tower; 2.900 hook clamps; 2,000 
rods of steel forties; 1.600 channel irons; 800 universal clamps; 5 
tighteners; 2 stock- and dies; 7 tower wrenches; 1 bolt cutter; 4 
machine wrenches: 3 Stilson wrenches; 1 soldering iron; 1 ladle; 2 
oil cans; 3 bull points: 36 jacks; 1 bench and vise; 3,000 feet of 
cable: 7 shovels: 4 scoops. 4 picks; 2 sledgers; 4 tower sledges; 1 en¬ 
gineer’s level: 1 engineer's rod; 1 hand saw; 1 carpenter’s level; 3 
hammers; 4 cold chisels; 1 power punch; 1 small punch; 2 anvils; 
1 steel tape: 500 brass time checks; 13 wheel barrows; 1 hopper, 
bucket, spouts, and hoist cable; 2 desks and 2 desk chairs; 1 drawing 
table; 1 drawing hoard; 1 adding machine: 1 typewriter; drawings, 
plans and specifications: books and engineering data; slide rule ami 
draughting instruments: 4.000 square feet of steel plates; 2,000* tie 
rods; 300 eye beams; 72 tubular supports; and 4 tons of miscellaneous 
angles. 

Yours verv trulv, 

P. II. MARSHALL, 

Attorney for Edgar //. Mosher. 
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Also the following: 

9(5 P. H. Marshall, 

710 14th Street: 

Replying to your favor of August 14th. 

As the matter ref erred to is quite a complicated one, I suggest 
advisability of a conference, as most of the papers, etc. art at , 
ottice, I would be glad if you can make it convenient to call here. 

" i niake mv time conform to your convenience. 

(Sgd ) JAMES L. KARRICK. 

reads" aSEs: A ^ ^ Knrriok '° Mr ' Marsha " which 


the 

this 


P. H. Marshall, August 2(3 > 1<J1 «- 

710 14th Street, 

City: 

The items of expense on the tower and mixer is as near as I can 
a'doUar ^s fttsT"*" 8 *° ** "' e ma,,er right d °™ “» 


Ci ill is’ bill before starting 


Miller & Dudley. 

New gear. 

Kansome bill. 

New boom and seat. 

Dumber, hardware, labor and new tar 

New guide rails. 

New hoisting cable. 

Huy cables f urnished by me. 

Hoisting bucket. 

Hopper . 

Spout, etc. (Ransome). 


$85.00 
1(5.00 
22.00 
17.50 
8.00 
52.00 
2.40 
150.00 
400.00 
150.00 
(5G.00 
100.00 
135.00 
02.00 
117.77 




The plant is now in better shape than it was when it came there 
As Mosher owes me a large sum of money which I realize will be 
...possible for me ever to collect from him on the contract in addition 
the mone\ spent by me on this hoisting plant, and as I suppose 
he is not in a position to pay in full even these items accost 

ss ; star js ... ~a 
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If Mr. Mosher is not in a position to pay all cash for the above 
amount, 1 am* w illing to take part cash and proper security for the 
balance. 

All of this is with the end in view of getting quick settlement and 
in getting this material out of my way. Otherwise. 1 would have 
to put the whole thing in the hands of Mr. Merillat for action. 

JAMES L. KAKRICK. 

Also the following: 

Sep. 9, 1918. 

P. H. Marshall: 

Will you kindly reply to my letter relative to the Mosher matter. 
Something will have to be done at once relative to moving the plant 
from its present location. 

If I have to spend any more money on it. it will be useless ex¬ 
pense and complicate matters more if we are to have an amicable 
settlement. 

JAMES L. KAKRICK. 

Mr. Merillat: A letter from Mr. Marshall to Mr. Karrick, the 
11th of September, 1918: 

11 September, 1918. 

Mr. James L. Karrick, 

14*20 You Street X. W., 

Washington. 1). C. 

Dear Sir : 


Mr. Mosher s engagements have prevented an earlier reply to your 
letter concerning 1 1 is machinery, and your respective differences. 

I have gone carefully over the matter again with Mr. Mosher, and 
he cannot accept your suggestion, and hereby makes formal demand 
for the surrender to him, by you, of the following articles, which list 
we have revised since our interview with you: 

98 Small concrete mixer: 9.500 ft. of steel plates; 1 Ransome 

mixer; 100 ft. tower; 2.000 hook clamps; 2,000 steel rods for 
ties; 1,000 ft. channel irons: 500 universal clamps; 1 stock and dies; 
i tower wrenches; 12 form wrenches; 1 bolt cutter; 4 machine 
wrenches; 3 Stilson wrenches; 1 soldering iron: 1 ladle; 2 oil cans; 
• > bull points; 30 jacks; 1 bench and vise; 3,000 ft. cable; 7 shovels; 
4 scoops; 4 picks; 2 sledges; 4 tower sledges; 1 hand saw; 1 engi¬ 
neer’s level; 1 carpenter’s level; 1 small punch: 2 anvils; 1 steel tape; 
1 •> wheelbarrows; *> hammers; 4 cold chisels; 1 power punch; 1 
hopper; 1 bucket; 1 boom; 3 spouts: 1 hoist cable; 4,000 sq. ft. 
plates; 2,000 tie rods; 300 eye beams; <2 tubular supports and 4 
tons miscellaneous angles. 


We understand that you admit the possession of certain of the 
above stated articles, and dispute the others, and, therefore, ask that 
you turn over those* which you admit having at this time. 

In addition to the foregoing. Mr. Mosher feels that he has a claim 
against vou, under his contract, for the six thousand ($0,000) dol¬ 
lars profit which he would have earned had he not been prevented 




57 


JAMES L. KARRICK VS. EDGAR II. MOSHER. 

^A 0U ’ , fr ° m 'jO'iipletiiig the same, less $833 received on account, 
and lie also makes claim, under the contract, for 74,000 feet of lum- 

$7400 fl ° Per th0USa ' Ul feet ’ Used in - vour building, amounting to 
I shall be glad to receive a prompt reply to this letter. 

Very truly yours, 

(Signed) P. H MARSHALL. 

PHM. D ' 


M ltness said that he made a tender later of part of the articles 
making it through Mr. Merillat. 1 

In August and September, 1918 the concrete work had not been 
entirely finished. The condition of the building and its state of 
construction did not come up at that time because Mr. Marshall left 
He jus threw up Ins hands and said, “Well, you refuse to return 
tills stuff, and walked out. 

99 Counsel for defendant thereupon started to interrogate the 

Vutrust"r> n< Toi o* *°,'*J e eendition and values of equipment on 
. dgiiA 13 It IS and also later in September of the same year to 

which ques ions counsel for plaintiff objected, whereupon the Court 
asked which demand counsel for plaintiff was reiving upon Mr 
Marshall conceded a demand was liecessarv and said that he relied 

Vri’Vi'’ ° f the ,lllw lillK : s 'bat demands were made, first when 
Mi. Mosher was put oil the job, claiming that Mosher had a right to 
1 ik« equipment then for the reason that he had been wrongfully put 
/I 30 , u P? n ,l,e demands of August and September, 1918 
, * h f. Court thereupon ruled that the witness could be asked to 

demands C ° ndl,10n a " d Value of c 4 ui l»"ent ut the time of the later 

In answer to a question as to the condition and value of the small 
mixer on August 13, 1918, witness said it was hard to give the exact 
alue of a second hand piece ol machinery. He had bought and 
sold quite a number of concrete mixers, machinery for building 
fo°r ? h S q!t d englnes ,\ He bad bought more second hand machinery 

Z ° pera ,0ns and had f0ld more than of new machinery 

He had go ten prices on a great deal of new machinery and was 

lather familiar with prices of machinery, this familiarity with values 
of equipment entering into building operations running over a 
period of twenty five years and on concrete machinery over a period 

l' U , ,ee " ye ? re - The - V haJ bad a good deal of trouble with 
ft* ama 1 . J ‘ was not in good working condition at the time 

- losher left Ins job but he should say it ought to bring $000 thoneh 

l ''ben Mosher left the job, the main trouble was that the mixer 
l a self-loader ol metal that came down along the ground for 
workmen to wheel sand and gravel and cement into this seffdoader 
which eleiated itself up and dumped the sand and gravel into the 

8—3999a 




JAMES I.. KARRICK VS. EDGAR II. MOSHER. 


r, s 


mixer, which saved the workmen from running gravel up on 
100 a platform, which they objected to doing. The self-loader 
always gave trouble. The cable was broken and they had to 
get a new one and there were several other things out of order about 
the mixer which did not run well. At the time of demand, he did 
not think it had changed in condition materially though there was 
some deterioration due to its standing outdoors all the time. There 
had not been much deterioration from wear because it had not been 
used much. Witness used it a little at the last in mixing the con¬ 
crete for the basement floors. 


Asked as to the value of 9,500 square feet of plates, witness said 
that he never saw 9,.*>00 square feet of plate on the job and could 
not, therefore, put a value on what he had never seen. Those 
plates that were on the job he could not sell for anything as they 
were unsaleable on account of the cement on them. He had tried 
to sell them for junk, as they were in the way. The junk man 
would not buy them and would not take them away, paying 
nothing, saying it would cost more than the plates were worth to 
get the cement off. 

At the time of the demand of August Id. 1918 they had been 
used in concrete 82 times and those used later on the pent house 
some 88 or 84 times. 

At the time witness took over the Kansome concrete mixer, wit¬ 
ness would say it was worth perhaps $200. It had no carburetor, 
no magneto, new pistons had to 1 e put in and the cylinders were 
so worn they had to be re-bored. lie would say in its then con¬ 
dition it had a value, nevertheless, of approximately $800. It 
would he hard to set a price and he fair. 

The mixer had been put to a great deal of use by August, 1918 
and had mixed several thousand yards of concrete. 

Asked to state the fair and reasonable value of this Kansome 


mixer, confining his answer to the parts of it he had acquired from 
Mosher and subject to the wear and tear on it up to August 13, 
1918, witness testified that in August. 1918. $150 would be as near 
as he could put the value on it. that is. without the parts witness 
put on it and subject to the deterioration or depreciation it had 
undergone from 4,000 yards of concrete going through it. 

He had never bought a tower hut he should say that about 
191 $l.o() a running foot of its height would represent its value 

in the condition it was when witness took it over from 
Mosher. Its value, subject to ordinary wear and tear in August 
1918. was a good deal of guess work but perhaps a $1.00 a foot 
would he as near as he could get to it. He placed that price because 
the 120 feet of tower he paid for cost witness for labor and material 
$2.50 to $3.00 a foot. The tower he got from Mosher had no bolts, 
in n plates also had to be provided and its runway had worn out 
ami it had been on several jobs before it came to witness and he 
took those things into account in fixing the price of $1.50 a foot. 
1 here never was more than 180 feet of tower. 

The hook clamps, taken over bv him from Mosher in May, 1917, 
numbered less than 200 and not 2,000 but thev were worth only 
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junk in August, 1918 because they had become broken and as junk 
were worth only three fourths of a cent per pound. 

He never obtained 2,000 steel rods for ties from Mosher. Mosher 
used witness’s steel and made these ties on the job on witness’s time, 
but they had not been properly made, he could not use them because 
the heads had been bent cold instead of hot and snapped off so thev 
were only good for junk. After put through ordinary wear and 
tear such as was required on this job, ordinary steel tie"rods would 
be ot no value except as junk. 

The channel iron was worn out by the time August, 1918 ar- 
rned and could not be sold tor use. The 500 universal clamps 
claimed were worn out by August, 1918 and the same was true of 
hve tighteners, though they had been bought and paid for bv wit¬ 
ness and not Mosher. The two stock and dies consisted simply of 
a stock without a die when brought on the job and was never used, 
it. was not mentioned in the demand of September 11th Seven 
tower wrenches had been bought and paid for by witness and were 
not worth anything when witness got through using them, beino- 
worn out, broken and replaced by new ones a number of times 
hetore August, 1918. The same was true of twelve form wrenches 
1 hey were a cheap, malleable iron wrench which a man would 
i ll / :o constantly for a few days when they would get to where 

10- the nut 'youId slip and others had to be gotten to replace 

them. Witness could not speak as to the value of a soldering 
iron as he saw none there. Hull points second hand would be worth 

*i° r • u } }h lec0 / possibly. There were some screw jacks brought 
on the job but they were not equipment for the building, witness 
never used them nor examined them to see how much thev were 
"orn and therefore had no idea of their worth. The bench and 
vise was a bench made out of a plank of witness and the vise was 
an old. worn vise worth possiby $2.50. Mosher never had 8,000 
feet of cable. \\ hat cable he had broke during use. Mosher had 
no shovels on the job and the original seven shovels witness had 
wore out long before the job was done, new shovels were bought 
and those were worn out and still others obtained. He never saw 
such a thing as four scoops. If Mosher had any picks, thev had 
been worn out on the job and would perhaps be worth 25<* or 5(V 
apiece. A dollar apiece would be the value of second hand sledge; 
as wear and tear would not hurt them much. The engineers level 
laid been burned in the lire, as was a carpenter’s level Some one 
else would have to be asked concerning the hand-saw and three 
hammers As to the four cold chisels, witness knew nothing about 
them, lie could not put any value on the power punch as he did 
not use it and did not know whether it was in working order. The 
anvils were old not much hurt though thousands of tie rods had 
been made on them and might bring perhaps $8.50 apiece. Thev 

never had used either Mosher's steel tape or brass time checks and 
he could not value those. 

He had bought thirteen wheelbarrows, thev averaging $4 to $4 50 
apiece, were worn out in the work and others bought to replace 
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Evidence was adduced by plaintiff tending to prove that he had 
brought to and had on the job seven wheelbarrows and by defend¬ 
ant that plaintiff had no wheelbarrows. 

As to the claim for one hopper, bucket, spout and hoisting cable, 
witness bought a new hoisting cable from the Otis Elevator Com¬ 
pany, paying them $66.00 when Mosher’s hoisting cable 
103 broke. \\ itness bought and paid for the hopper. The 
bucket was smashed up in the course of ordinary operations 
after Mosher’s rope broke and was good only for junk. Mosher 
had sixty to eighty feet of spouting, pretty much worn when it 
came on the job and it was worn out before the job was completed 
so that the bottom of the spouting was full of holes and in order 
to work through at the last they tied gunnv sacks around it. The 
new cantilever section of spouting which witness bought was worn 
out at the end of the job and never used on any other job. All the 
concrete went through this spouting. It was so coated with concrete 
it would be hard to sell it as junk. Spouting came in sections of 
16 feet each. 

As to two desks and two desk chairs, they were destroyed in the 
fire in the office on the job where Mosher was working on plans for 
other work as well as witness’s work. This applied also to the draw¬ 
ing table, drawing board. Witness never got anv adding machine 
or typewriter but did not know whether they had also burned in the 
fire. This fire had occurred three or four weeks before Mosher and 
witness se\ered relations. I he drafting instruments he had never 
seen. 

M itness never had see- any I-beams or tubular supports and so 
could not value them. Four tons of miscellaneous angles he could 
say nothing about; they would be junk at the end. 

There was then introduced in evidence the following letters: 


Charles II. Merillat, 
Attorney and Counselor at Law, 
Maryland Building. 


Washington, I). C., March 21, 1910. 

Messrs. Bell, Marshall & Rice, 

313 John Marshall Place X. W.. 

Washington, D. C. 

Gentlemen : 

I enclose to you herewith a list of material which Mr. Karriek 
writes me lie has on on a lot where it was placed by your client 
Edgar II. Mosher and which material Mr. Karriek authorizes me 
to and I do hereby tender to you. Please advise me promptlv 
101 whether or not you will accept this tender of material. 

The tender of material marked “not on Mosher list” is 
tendeied without any admission that it really belongs to Mr. Mosher 
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hut Mr Karrick is willing to turn it over with the other material 
the work now being completed for which it was used. 

The Ransome mixer you may accept without any admission on 
your part that Mr. Karrick spent large sums on it‘or in fact anv 
suin whatsoever, the tender being made without prejudice to either 

tender Flg ltS ^ tlle case in tlle event of acceptance of the 

Yours very truly, 

C. II. ME RILL AT. 

CHM/S. 

Enc. 

List of Mosher Material. 

3 sections spouts. 

1 small concrete mixer. 

9.500' sq. steel plates. 

1 80 ft. tower. 

Remains of 1,100 hook clamps. 

900' channels. 

2 wornout tighteners. 

Remains *2 incomplete stock and dies. 

1 pu. bolt cutters (jaws bro.). 

30 jacks. 

1 vise. 

2 sledges. 

1 engineers level (damaged by lire now at Rynels for repairs) 

1 power punch. i /• 

2 anvils. 

Spouts (mixer). 

Broken hoist cable. 

Lot. misc. angles. 

Lot I-beams. 

Lot tubular supports & misc. iron. 

1 bro. boom and set (not on Mosher list). 

1 hoist bucket. 

1 hopper. 

town sheive (not on Mosher list). 

1 bro. drill press (not on Mosher list). 

2,000' old lumber “ “ u t( 

Lot small corner clamps (not on Mosher list). 

Remains emery wheel “ u “ << 

Lot assorted bolts u u u 

1 Ransome mixer on which we spent large sums. 

ilalvlT'Tl'r'lhio" 1Ct '° r fr ° ln CI,M - IL Mcrillat - Esq., dated 
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105 Also the following: 


Bell, Marshall & Rice, 
313 John Marshall Place, 


Washington, I). C. 

Charles H. Merillat. Esq., 

Maryland Building. 

Washington, D. C. 

Dear Sir : 


March 27, 1919. 


At our request, Mr. Mosher and his superintendent went to the 
place where Mr. Karrick holds the machinery and equipment owned 
by Mr. Mosher, made a careful examination of such of his property 
as they could find, and thereafter made a report to us, of which the 
following is the substance: 

The spouts, tower and boom are worthless from hard usage, neglect 
and lack of paint. The old guy cable is also worthless from neglect. 
Lumber is also worthless, forms and accessories. The plates have 
been ruined and could not he repaired, except at prohibitive expense. 

Mr. Mosher could not find any hook clamps, drill press, stock and 
dies, holt cutter, jacks, vise, sledges, level, power punch, one anvil 
and hoist cable, so of course knows nothing of the condition of these 
articles, if tlicv still exist. 

lie also reports, that he found one anvil in good condition and a 
good hoist bucket, but the latter is not the one supplied by him. 

The hopper, he reports as rusty and dirty, but otherwise is in 
good condition and likewise the tower shieve. 

He says that the small mixer and the Ransome mixer are all apart 
and appear to he in very bad shape and that parts of same are beneath 
large piles of plates, for which it would cost a considerable sum to 
remove them and an additional considerable sum to assemble and 
repair same. Mr. Mosher calls attention to the fact that he found 
certain of his property not included in the list contained in 
106 your letter, viz: the forge, universal clamps some, hut not all 
of the wheel harrows. 

In view of the premises we are willing to accept the two mixers, 
provided they are. assembled and put in proper repair, by Mr. Kar¬ 
rick and we will also accept the hopper and hoist bucket, the anvil 
and any and all other machines, trowels, and implements, in good 
condition, provided the same shall be delivered by Mr. Karrick to 
Mr. Mosher in accordance with the provisions of the contract between 
them, acceptance of any of said property, it is to lx? understood, is 
only to amount to an elimination of the accepted articles from the 
list included in our action of trover and this offer is expressly con¬ 
ditioned that it is not to be deemed a waiver of our claim for the 
property not accepted or as affecting Mr. Mosher’s claim for damages 
or anv other matter in issue between them. 
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in . an ‘T r 10 • V0U,S of 11,0 21s ‘ ">■<, with list enclosed 
1 lease let us hear from you. 

^ erv truly yours, 

BELL, MARSHALL & RICE. 

BM & R/ERB. 

Witness said there was no forge on the job and that there was an 

was V? nn'f tl ; nd . er ! n f de | j y Mr. Mcrillat as to plates as there never 
h.is .1,0) feet of plates there and that must be an error. How it 
occurred he d.d not know. Witness had rented a lot at the beginning 
lor Mosher as a matter of convenience for Mosher’s material when 
Mosher began the work and this material was all piled up on this 
lot adjoining the apartment house where witness got it from when 
the building was completely finished. There was a big pile of plate* 
and some of the equipment was covered by these plates. Parts of the 
mixers and the engine of the little mixer had been taken off «o it 
would not be stolen and covered by plates but it was all on the 
ground, i here was also introduced in evidence the following letter: 

10 ‘ Washington, D. C., October 0, 1918. 

Mr. P. H. Marshall, 

Union Savings Hank Building. 

Washington, P. 0. 

Pear Marshall: 

I have had a talk with Mr. Karrick and he has furnished me a 
number of papers m the Mosher ease, including what appears to be 
a copy of the agreement together with a number of bills for exnendi- 
ures made by him. Mr. Karrick insists that he is entitled to reim- 
mrsements for expenses incurred by him in making good various 
delects in Moshers machinery and equipment. It would appear 
from what lie sav S as to a good deal of what he furnished that it is 
valuable to Mosher and makes Mosher’s machinery worth bavins? 
whereas separated from the machinery of Mosher it is of practically 
no yalue Mosher cannot operate without having this equipment in 
he condition in which it was put by Karrick. It would be a foolish 
thing therefore to separate the two—that which is Karrick’s from 
that which is Mosher’s. 

As I understand there is at this time a good sale for equipment of 
this nature and also good opportunities to make contracts. 

As I understand the matter, Mr. Karrick realizes that Mr. Mosher 
is not in funds immediately to make him any payment on account 
of what Karrick has done in the matter and Mr. Karrick is willing 
if secured in some way to turn over the machinery conditionally 
upon Mosher agreeing to pay him a reasonable sum for the materials 
he, Karrick, bought and placed on Mosher’s machinery. 

As to the matter of the use of the machinery by Karrick his con¬ 
tention is that Mosher fell down squarely on his contract and that 
lie is entitled to damages from Mosher far exceeding the value of the 
use of Mosher’s machinery and equipment. As I understand it the 
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architect lias sided with Karrick in matters concerning the construc¬ 
tion, interpretation and performance of the contract. The contract 
makes the architect’s determination on the*e points final. 

I would be glad to go over the matter with you at your con¬ 
venience. 

Yours very truly, 

C. H. MERILLAT. 

OH M/s. 


108 On cross-examination, witness testified that he had not be¬ 
fore or since erecting the Monmouth built any structures of 
the steel form concrete plan. The inventory of equipment dated 
May 5, 1917 he believed to be correct. The date he, himself, had 
written on it. lie had not made the inventory and those who had 
made it could tell whether there were 8,928 square feet ol plates 


erected in the wall and the same as to the item of 62 20 by 20 square 


feet of columns erected and 8*>8 square feet of 20 by 24 columns and 
the same as to the other figures totalling as nunilxT of plates 10,005 


square feet. 

W itness said there were <>t plate* that were usable on the job only 
4,400 to 4,800 square feet of plates. A lot of the sizes read off were 
lots of odd sizes that could not be used, angles, bow-windows, etc. 
and that did not fit his walls. He thought all the usable plates had 
been set up and when he said 4.500 square feet of plates he did not 
include the curved plates. They had tried time alter time to set up 
a quarter of the building, which would take about 4.*>00 feet, and 
one fourth of the building was all they could sot up at the utmost 
at any time. He did not remember just how many square feet it 
took to set up one floor of the building but he should say 10,000 to 
18,000 for the outer walls but whether that included the columns 
or not he could not say. 

W itness did not recall where Mr. Merillat got the figures offering 
to return 0,500 square feet of plates but he may have gotten it from 


witness. 

The tower Mosher had on the job was only 00 feet and the rest of 
it was built of witness’s material, the total tower ever on the job was 
a little under 180 feet. He did not know whether Mosher had 120 


feet of tower on the Nolan job but it was quite a tower. W itness pre¬ 
sumed Mr. Merillat got the information from witness as to the 
tower being about 120 feet when he wrote his letter, though witness 
did not remember giving him any of that information. It was not 
true that the hoisting cable broke and the bucket dropped because 
of any jam in the mechanism operating the cable, and it was 
109 not true that new runways had to be put in the tower because 
of this fall of the bucket. The reason was that Mosher’s 


runways were rotten. The fall had broken the curved shoes at the 
bottom of the tower, these being of oak faced with iron. He had 
poured 4.000 yards of concrete but it was not with the equipment 
Mosher left on the job. Witness used Mosher’s equipment as far as 
he could and used the Mosher forms and no other forms. 
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them? 4 "! y Ye S Say lhoS<? formS ” ere " orthIess ut tlle time you got 

Q. And the mixer was worthless? A. No. I did not sav the 
mixer was worthless It was not running. It was worthless in the 
condition it was in, but after it was put in condition it ran. Those 
plates were a liability instead of an asset. I was sorrv 1 used them 
It 1 could have got anything else 1 would not have used them 

In answer to further questions, witness testified that he had never 
seen a building put up before with the type of the Mosher plates or 
forms, but lie had put up the building with them which was more 
than anyone else had around Washington. 

,. Q- Yot * did it, but have you ever seen anybody else do it? A 

, 0 oth . e J building has ever been put, to my knowledge, in Washing- 

011 Y"j' l 1080 ? ort ‘d forms; but 1 know as much about that' as 
anybody, about those forms, now. 

Q. Your knowledge was gained from your experience with Mr 
Mosher s forms? A. Yes. 

It was his recollection that it was a little before April 23 that the 
interview with the Architect took place at which Mosher was told 
he had to do something within two weeks. It was not true that 
when Mosher and Mr. Marshall made demand for the return of the 
equipment on the job that the tower had been dismantled. 
It was exactly where it had always been and it had been used 
alter the date of this demand. All of the equipment was still 
on the site and in use at that time, he would not say it was in use 
e\ery day but it was all ready to be used whenever they had occasion 
tor it. At this time the tower and equipment were not in a pile on 
the rear lot. He knew that. It was taken down after that. They 
used it for the remaining portion of the roof and still afterwards 
used it for the two pent houses. Some of the plate forms the con¬ 
crete mixer and the tower were used in this work. He should say 
that it took perhaps half of the plate forms they had for this work 
as when it was used there was certain wastage and every time it was 
used some of it would get broken and damaged and there was some 
httle wastage each time they moved the plates. Witness did not 
know whether Mosher ever had any tower or other wrenches but 
what he did know was that he, witness, had bought a lot of wrenches 
and knew this of Ins own knowledge and others could tell better 
whether Mosher ever had any wrenches on the job. 

Mosher’s spouting was old when it was brought on the job, witness 
bought new spouting, which was used with the old spouting. 
Moshers wore out quite a while before the job was completed and 
bad to be fixed, and mine probably wore out too * * * T 0 _ 

wards the last we had to discard some of it. We had to use a wooden 
trough up on the roof, when we were pouring on the roof ” 

Q. But you had gotten up to the roof—- A. I think we did 
and on the pent houses we had to use the wooden trough we used 
that for the purpose of pouring it. ’ 

9—3999a 
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On redirect examination, witness said lie used these forms which 
he said were worthless because he could not get anything else to use 
at that time. He tried to get dressed lumber for forms hut could 
not get them and also could not get 51 bricks. There was a Govern¬ 
ment embargo on. 

Ill It took about a week to do the concrete work on the pent 

houses. ‘*1 think it (the concrete work on the pent houses) 
started about the first of December. DUS, and took more than a week 
to put up all of the forms, and the tower and concrete on both pent 
houses." 


Joseph W. Gant testified that his business for fourteen years past 
had been concrete construction and building construction of all 
kinds. He had been employed on the apartment house at 1819 G 
Street from November, 1919 when they began razing old buildings 
on the site and stayed there, until the latter part of April, 1918, 
when he went in the Army. 

When the tower had been hauled on the Karrick job, it was only 
a pile of lumber, what you would call a knockdown tower. Mosher 
did not have the complete material for the tower, he had his frame¬ 
work but did not have hardware, holts or anything of that kind to 
put up the tower with. 

When the plates first came on the job a lot of them were damaged 
and all of them full of concrete. Mosher had his man at work clean¬ 
ing the plates and chopping off the concrete with hatchets. A lot 
of the plates were damaged, some of them with angle irons off, some 
of them bent up and some with holes I roken where the plates and 
the angle irons were to ho bolted together. 

Witness had completed all of the concrete construction on the 
building except a part of the roof and he used the metal forms in 
question in doing this work. He had seen the work of using them 
which had been done by Mosher before witness took hold. 

112 The condition of the equipment Mosher left on the job was 
that ‘‘it all needed repair" before they used any of it and it 
was not in condition so they could use it when Mosher left. 

The concrete mixer was not in condition to run because of trouble 
with the engine though the big mixer itself was all right except as 
to the engine parts. The little mixer he had never used hut he had 

served that it had broken down a couple of times while Mosher was 
using it and that it had been repaired a couple of times while Mosher 
was using it. 

When witness took over the job in May, 1917 about sixty feet 
cf the tower was partly erected but it was not complete; there was a 
lot of bolts missing for one thing: they put in new runways for the 
bucket to go up and down as Mosher’s were all rotten and not tit to use. 

Witness testified that Mosher’s ropes on the tower and in use on 
the job were second hand cables. One of the cables that guyed the 
tower broke and the hoisting cable on the big mixer also broke, let¬ 
ting fall the bucket. 

When Mosher left, there were 3.000 feet of wall forms set in the 
first story but none of it poured. With the forms that Mosher had 
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there one quarter of the first story could have been poured. There 
were hundreds ot special plates there that were not usable except on 

the cornei-s of the building. About thirty per cent of the plates 
were out of order. * 1 

Mosher had an engineer's level but it was burned in the fire, sent 
away to be fixed and sent back; they eould not fix it. Mosher bad a 
ot of spreaders made of pipe and used to spaee the work and to give 
the wall form the right spread but not enough of the proper length, 
.thousands of feet of spreaders were cut and provided by Karrick, wit- 
110 ness having the stuff* cut and the old pipe used being bought 
Karrick. Tie rods were of steel Karrick provided but 

j * j , i .. t were cold over witness’ obiec- 

ti°n and they could not be used. Mosher did not have the bolts 
necessary. Karrick bought wrenches a number of times while wit¬ 
ness was there. lie could not tell how many shovels were used on 
he buildings; there was a bunch of them. Karrick had provided 
them. I lager on one occasion bought a dozen new shovels and wit- 
nes> marked them. I wo days later when one was wanted they were 
gone, "it ness asked Mosher about them and Mosher said the shov¬ 
els wore his. 1 hev had been brought back on the job. Witness 

showed, where the- had marked the shovels and Mosher said it wr 
a mistake of his men. 

\\ it ness testified that dressed wooden forms were used for corn ice* 
bell courses and slab decking as this part of the concrete work could 
not he made using the metal pans or forms. 

hen they started in Mosher had three sections, 16 feet lone each 

of spouting. It was leaking then. Karrick provided a new canti- 
Ie\er section ot spouting. 

Ti 1 "" 0 " 1 ,'VT pvcr . v «»"ic it was take., .low,,; 

■ n.e of the plates would be busted or something wrong with them 

La ;: h tmi ° I litre would be a lot of plates that eould not be repaired' 
On eross exam.,,.,tin.,. witness testified that his prineipal work for 

some years past had been making forms, putting the.. putting 

stee in and putting the concrete in. Wooden forms had been 
used altogether u, this work and no steel forms. All of Mosher's 
plate forms were of light metal, too light for heavy concrete work 
like the Monmouth : that was the whole fault with them. All the 
plates Mosher brought that witness saw were second hand, or used 
plates and were coated with cement: he had not examined each and 

every one but he saw them being cleaned bv Mosher's men over • 
period of two to three weeks. ' 

The tower had been brought to the job knocked down bv Mosher- 
,« was sections of Hi fee. and was erected to a height of about titi 

fn '7 n ,0 : a,,or l Iofl ' 11 lol , of l' 0 "* "ere missing, some places hav- 
ing two bolts in place instead of four. 

114 ('iiAiii.Ks (iuKon testified that he had been a practicing 
architect since 190K and had designed the Monmouth and 
drawn the plans and specifications, except as to concrete construction 
winch Mosher or Bateman l ad drawn. Witness had had no ex¬ 
perience with steel forms in concrete construction. A number of 
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the steel forms were coated with cement from a quarter to a half 
and may be three quarters of an inch. Witness stated to Mosher 
witness did not think Mosher could get a true surface with the plates 
in such condition. Mosher replied that he would, that the voids 
could be filled in with a coating of cement after the forms were 
struck. \\ itncss contended he did not see enough material on the 
site to bring the work to the point Mosher agreed. The plates were 
so scattered witness could not tell whether there were a sufficient num¬ 
ber of them or not. \\ itness requested and Mosher agreed to give 
a list of his materials. A\ itness saw no mixer there except a small 
machine. Mosher said he would have it there in time to pour the first 
floor. Mosher promised to take out the plates that had cement stick¬ 
ing to them and to move the plates that were loose in the frames. 
The loose plates were not riveted to the angle frame. 

Of the plates he saw in the walls and being cleaned about 80 
per cent were in bad shape, that it had cement sticking to them, plates 
loose on angle frames and special fittings for holding the plates to¬ 
gether missing. 

On cross examination, witness testified that Mosher claimed that 
with the cement on the plates he could make a better and quicker job.* 
The following paper was identified during the cross exatni- 
llo nation of plaintiff and in the course of defendant s case the 
same was introduced in evidence as a paper given by plain¬ 
tiff t° Architect Oregg, who had called on plaintiff for a list of 
equipment he claimed to have available for the performance of his 
contract: 

Edgar II. Mosher. 

(Letterhead.) 

April 28, 1017. 

Estimated Equipment Sent to Job (Karriek Apartment). 

9,500 sq. ft. Plates. 

Mi Yard Ransome Mixer in working order. 

190 ft. Tower. 

Hook Clamps 2,000 (1 Keg 13" Bolts). 

Steel for ties 1.000 (1 9" “ 

Channels 1,600'. 

Universal Clamps 800. 

Tightners 5. 

Small Tools: 

Stock & Die 2. 

Tower Wrenches 7. 

Form “ 12. 

Bolt Cutter 1. 

Mch. Wrenches 4. 

St i Ison “ 3. 

Soldering Iron 1. 
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Ladle 1. 

Squirt Cans 2. 

Large Oil Cans 2. 

Hull Points 3. 

Jacks 36. 

Pencil ^ Vise 1. 

Cable (Coils) 9. 

Shovels 7. 

Scoops 4. 

Picks 4. 

Sledge 2. 

Tower sledges 4. 

Engineers level 1. 

Rod 1. 

Hand Saw 1. 

Carpenters Level 1. 

Hammers 3. 

('old Chisels 4. 

Power Punch 1. 

Small Punch 1. 

Anvils 2. 

Steel Tape 1. 

Brass Time Checks oOO. 

Wheelbarrows 13. 

Hopper. Bucket. Boom. Spouts. Hoist Cable. 


Partial list of equipment 
of Mr. Karriek’s men : 


lost in fire caused by carelessness 


Desks and Chairs. 

Drawing Table, Drawing Boards. 

Adding Machine ($223). 

Typewriter. 

'Fracing, plans and specifications of the job. 
Engineers Level (partial loss). 

Books and Engineer s data. 

Slide rule and draughting instruments. 
Clothing. 

Carpenters and laborers tools. 


Elsewhere: 


Sq. ft. Plates 4,000. 

Rods for ties 2,000. 

I Beams 300. 

Tubular Supports. 

Angles Miscellaneous. 

To the best of my knowledge and belief, the above represents ap¬ 
proximately the equipment sent on the job, but there are undoubt¬ 
edly some errors due to the fact that part of our records were destroyed 
in the fire. EDGAR H. MOSHER. 
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116 As to the missing hook clamps, witness could not remember 
whether Mosher claimed there was no need for them because 
where the angle irons caught the plates when that was tightened 
there was no need for the hook clamps. Wires were passed through 
the holes in the angles of the plates in lieu of the missing clamps. 
Ife did not remember Mosher saying that while he would take out 
the loose plates it was not necessary. 


Harry S. Placer testified that he had been manager of the real 
estate department of the Fidelity Storage Company for two years and 
had worked for Mr. Kanick twelve years, helping him to put up the 
Fidelity Storage and several smaller buildings. He had kept the 
time and purchased the material for erection of the Monmouth. 
During the time he was with Karrick he had had quite a good deal 
of experience in the purchase of steel and second hand materials for 
building construction and had familiarized himself with prices for 
it. Mosher and himself had gone to the Ontario apartment house 
and the Metropolitan Club where they were taking the elevator cables 
out and had bought at junk prices, paying about $5 for the lot, this 
second hand cable, and Mosher had used it for guy cables for the 
tower; it was part of the cable coils involved in tlie suit. While 
they were pouring concrete five or six weeks after Mosher left a cable 
brought by Mosher on the job broke and the bucket, full of concrete, 
fell and was smashed. Karrick had bought a new cable from the 
Otis Company. 

Witness had helped make an inventory of equipment on the job 
at or about the time Mosher left. 

Witness had bought, paying Karrick s money therefor, twelve 
shovels, given them to Cant and thev had been marked bv numbers 
1 to 1*2. When witness went to find them they were gone. Mosher 
brought them back with F. II. M. marked on them and there was 
a dispute. 


I'he tower was brought to the job in a knocked down condition. 
Mosher bought iron plates and also bolts for it and Karrick 
117 paid for them, and the plates being bolted on to the 16 foot 
sections as they went up. Witness O. K’d the bills and Kar¬ 
rick paid them. 

Mosher had about 60 feet of spouting on the job. three sections, 
and Karrick bought a cantilever section while Mosher was there. 
This was not covered by the bills he had produced hut was on weekly 
statements sent Mosher. One section of Mosher s spouting was com¬ 
pletely worn out. perforated, and the rest of it not in much better 
shape in August. 101S when Mosher demanded it of Karrick. 


Counsel for plaintiff objecting the Court inquired if the trover ac¬ 
tion would not. have to be confined to the date of demand named in 


the declaration, plaintiff’s counsel early in the trial having stated 
and it being accepted bv all as the law of the case that a demand 


was necessary. Counsel for plaintiff replied the witness might be 
asked its condition on a certain date hut that the date of conversion 


named in the declaration was not material and plaintiff was not 

bound bv it. 

* 
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The Court thereupon inquired of counsel for plaintiff to know 
what he would contend for eventually as to when the conversion took 
place, as it could not have taken place five or six times, to which 
Mr. Marshall responded that they said it took place when Mosher was 
unlawfully put off the joh. The Court inquiring if they could go 
back to that date Mr. Marshall replied yes, and that he claimed 
light to recover as a conversion as of that date or the dates of any 
of the three demands he claimed had been made. 

I hereupon the following occurred: 

Q. Mr. Plager, on the 22d day of August, 1918, what was the 
condition of this spouting? A. It was practically all worn out. 

Q. And how* about this cantilever section that had been bought in 
December? A. Its condition was not any better. 

118 (J. What would you say would he a fair and reasonable 

value of it on this 22nd day of August, 1918? A. Junk. 

Q. When this hopper was sent down from the Nolan job was it 
complete f A. No. I think we had to get gates for it. 

; He had embodied the number of feet of form plates set up at the 
time Mosher left the joh, which both parties said bv concession they 
would agree was May 5, 1911, and had measured them on Mav 
11th. J 

Q. How many plate forms did you find by actual count to have 
been set up? A. 4,372 square feet, 

Mr. Marshall: That was on Mav 11, six da vs after Mr Mother left 
the job? 

Mr. Merillat: Yes. 



Mr. Merillat 


Q. \\ as this measurement you made as of the date when Mr. 
Mosher quit, showing what plate forms he had up? A. That was 
made after Mr. Mosher quit. 

^ Q. Was it made so as to show by count how much he had? A. 
That was made by count of the plates that were usable. 

Q* 1 am asking you as to the plate forms set up. Is that a state¬ 
ment of the amount of plate forms you actually found had been 
erected? A. 4,872 square feet constitutes all the plate forms that 
were erected May 11, or up to that date. 

Q. How much of the building, of the one story, could be set up at 
one time with the plate forms that were actually there? A. 
119 One quarter. 


Q- Those plate forms were used from time to time after 
that in setting up? A. Yes. 

Q, Were they repaired from time to time? A. Practically every 
t t ere l cmo\ ed they had to be repaired and straightened 

out. 


Q. % the time, August 22, 1918 had arrived, what part of the 
plate forms was it possible to use in doing this work? A. I can 
give you a little better date. If you had asked it around December, 
I could give a more intelligent answer. 

Q. In December, 1918? 





JAMES L. KARRTCK VS. EDO At? II. MOSHER. 


7° 


Mr. Marshall: Is the witness to select, the dates and counsel to 
select his? 

The Court: I think the question ought to be answered. 


Rv Mr. Mori 1 lot: 

(J. If you are able to state as of I)eeember. 191S, and August 22, 
19 IS, state to the best of your knowledge? A. W e had a hard time 
finding enough plates to build the pent houses. 

Q. As of August 22? A. It was in j»retty poor condition. 


Mr. Marshall: I move to strike out the answer as stating 
elusion and not facts, that it was in poor condition. 

The Court: Yes. Strike it out. 


a con- 


Bv Mr. Merillat 


Q. W hat part of these plates as of that date could you still use on 
the job? A. Without repairing them? 

120 Q. W ell, with ordinary repair? A. About 25 per cent of 
them. 

Q. After August 22. 191K, was there any work still remaining to 
he done on that job? A. Yes. we had a half of the top floor to pour, 
the cornices, and the pent houses. 

(J. W hat as to the basement.? A. W e had the* concreting to do in 
the basement. You needed tin* plate forms and tower and mixer and 
bucket, and practically all the equipment that yon had used before 
that. 


Q. What was the condition of the small mixer at the time Mosher 

left? A. We bought a magneto for it and had it remagnitized four 

or five times, and had odds and ends done on it. 

Q. Exclusive of what was put in the small mixer, what would 

vou sav was its value on August 22. 191S? A. $150. 

Q. W ith respect to these plates as of August 22, 19IS, what would 

vou sav would he a fair and reasonable value for them in the con- 
• • 

dition thev then were? 

Mr. Marshall: You mean, the 25 per cent that were left? 

Mr. Merillat: No. I am asking him as to the value of them all. 
Of course, the 25 per cent that were usable would have more value 
than those that were not usable. 

The Court: I do not want to start anything, as 1 seem to do 
generally, hut what does Mr. 1‘lager know about the-e values? 
121 Mr. Marshall: I do not think he* knows anything. 

Mr. Merillatt: The witness stated at the beginning that 
for quite a long period of years he had bought and sold second 

hand- 

The Court: Plates? 

Mr. Merillat: Building material of all kinds. 

The Court: Ask him what thev were worth as second hand build- 
ing materials. 
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By Mr. Merillat: 

Q. \\ hat were they worth as second hand building materials as of 
August 22, 1918? A. Junk. 

Mr. Marshall: The same answer you got before. 

By Mr. Merillat : 

Q. With respect to the Ransom concrete mixer, what had Mr. 
Karrick put upon that, it you know, from the time it was placed on 
the job? A. A carbureter, a magneto, about 100 spark plugs; small 
pinion gear; brake shoes; that is all I can recall just at this time. 

Q. W hat was the fair and reasonable value of it, exclusive of these 
items that Mr. Karrick had placed upon it ? A. W hat do you mean, 
if the parts that Karrick put on were taken off, what would be the 
value of it? 

Q* "hat was left, taking out these things that you said Mr 
Karrick put on it? A. $250. 

Q. With respect to this tower, or the material supplied by Mr. 
Mosher for the tower, what was the value of Mr. Mosher's part of the 
tow er, exclusive of and taking out what Mr. Karrick had put upon 
it? A. I should say about $1 a foot. 

Q. There is 3,000 feet of cable or cable rope. TIow much 
122 of that had Mr. Mosher supplied? A. 200 or 300 feet. 

Q. As to the ordinary wear and tear, what was its condition 
on August 22, 1918? A. There was one piece of it that he had on 
the bucket that broke in half, a small piece of cable, and the rest of 
it was on the tower. 

Q. What would you say was its fair and reasonable value? A 
Junk. 

Q. During this time what would you sav was the fair and reason¬ 
able value of the hopper, boom and bucket in the condition it w’as 
in after the use of it, prior to August 22, 1918, what was the fair 
and reasonable value of the parts belonging to Mr. Mosher? 

The Witness: The bucket was junk. I believe Mr. Karrick bought 
that boom. I do not know; I cannot answ r er that. 

Q. W hat was the value of this spouting that belonged to Mr 
Mosher after it had been subjected to the wear and tear of doing the 
job? A. Junk. 

By Mr. Merillat: 

Q. There is a various lot of varying materials here. I hand you 
this paper and ask you it you can state what materials were w T orn 
out and new materials purchased during the course of the job? Up 
to August 22, 1918, what of them had worn out and new’ materials 
Keen bought by Mr. Ivarriek? A. Me only had a few hook clamps, 
and what we had the tits broke off ami there w’as nothing left but 
junk. Steel tie rods; that stuff belonged to Mr. Karrick. 

1,600 feet of channel irons: I cannot answer that without looking 
at the inventory. 

10—3900a 
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500 universal damps; Mr. Mosher bought them and Mr. Karriek 
paid for them. 

Q. As to those that you had at the end of the job. subject to wear 
and tear, were they still so you could use them? A. They 
123 were of verv, verv little value. 

One stock and one die: that was not complete. 

Seven tower wrenches; I think Mr. Karriek paid for those. 

The same with T2 form wrenches. 

One bolt cutter; I cannot answer that. 

Four machine wrenches; I think Mr. Karriek paid for those. 

Three Stilson wrenches; they were claimed by Browning and 
taken away when he left. 

Q. What can you answer as to those wrenches and other miscel¬ 
laneous material which wore out and were replaced by others? A. 
One of these wrenches would not last a man over a dav, or a day and 
a half. Thev wore riirht out. If you want the value of them, they 
were worth about $1.25 apiece. 

Soldering iron, ladle and bullpoints. 1 do not remember them. 

Two oil cans; they are worth about 15 cents apiece. 

Thirty-six jacks. There never were that many on the job. 

One bench and vise; the bench was paid for by Mr. Karriek. 

The cable; what was left wa* junk. 

Shovels; paid for by Karriek; and so were the scoops. 

Q. Were thev worn out at the end? A. Yes, indeed. 


The Witness: Two sledges, $1.25 apiece. 

Four sledges; the same. 

One engineer’s level; that was burned up in the tire. What was 
left was worth about 50 cents. 

Q. One carpenter s level. A. I never saw it. 

Four cold chisels, worth about six cents a pound. They wore down 
and you would sharpen them. 

One tower punch; old iron. 

121 One small punch; 1 never saw that. 

Two anvils; worth about $2.50 apiece. 

One steel tape; 1 think that was bought by Mr. Karriek. 

The wheelbarrows were Mr. Karriek s. 

I think the hopper was Mr. Karriek *s. 

The boom I cannot answer about: I do not know who it be¬ 
longed to. 

Buckets, about ten cents apiece. 

Steel plates; junk. 

Tie rods; junk. 

Q. 1 find here 9.500 square feet of steel plates, and at another 
place. 4,0(!0 feet ot steel plates, in the declaration. Please state 
whether or not there were two sets of steel plates, one of 9,500 and 
the other of 4,000? A. Roughly about 9,700. 

(). With respect to some plates, or any material at Mr. Giddings* 
yard, have you any knowledge with respect to what was taken from 
there, if anything? A. 1 got away from there a hundred plates of 
assorted sizes, and 0 or 7 two-bv-fours, and probably about a quarter 
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ton of one-four!h inch twisted steel. There was a lot more there that 
I did not take. 

Q. How did you come to go to Mr. Giddings’ yard for that? A. 
Giddings said he had some plates hack of his house, if l went over 
I could get them. 

(). Did he say anything about whose plates they were? A. No, 
he did not mention that. He said I could have them, to go! and 
get. them. 

On cross examination witness said there was close to a thousand 
feet in the second hand elevator cable he bought at the Ontario and 
the Metropolitan Club; at the former place they bought it of the 
janitor and at the latter place of the assistant manager. It was 
bought to use for guy ropes for the tower. Mosher had only a 
couple of hundred feet on the job and they bought first what he 
had just referred to and after that more. 

125 The cantilever section bought by Karrick was new. On 
August 22, HMS, it had value only as junk; it. was all per¬ 
forated with holes from the gravel running through the spouting. 
Karrick’s and Mosher's spouting then was about on a par; one was 
no better than the other. Mosher's was used spouting when it came 
on the job. 

He had bought a magneto for the small mixer and another for the 
large mixer. The small mixer was not used by Gant because Gant 
was drafted and it had not been used between the time of Gant’s tak¬ 
ing hold and his leaving to go in ihc army. The small mixer mag¬ 
neto or coil was bought by witness because witness figured they would 
want to use it. The large mixer was a Ransom mixer, and was un¬ 
usual in that engine and mixer were all one unit attached together 
and there was a 50 horse power Wisconsin motor in it of four cylin¬ 
ders. They bought a carburetor and a magneto for it and about a 
hundred he should say a lot of spark plugs, from time to time. He 
should say the mixer was not worth over $250 in August. 1018 for 
the whole outfit including the engine second hand. 

On redirect examination, witness testified after Gant left the small 
mixer was used to put in the concrete floor in the basement. 


120 In rebuttal Rerliyal II. Marshall testified that as per¬ 
sonal counsel of tin* plaintiff lie and Mr. Mosher visited Mr. 
Karrick’s office in August. 1018, going in response to a letter from 
Mr. Karrick of August 15, 1018. Witness told defendant they had 
come “to see him about Mr. Mosher's equipment and wanted the 
equipment and demanded it, and Mr. Karrick called a clerk and 
the clerk went away and came back with some papers and Mr. Kar¬ 
rick said he had spent a good deal of money on Mr. Mosher’s equip¬ 
ment.” 

Objection was made to this testimony as not proper rebuttal but 
the court ruled that it was competent so far as it involved contra¬ 
diction of a partv to the suit and allowed defendant an exception. 
Thereupon Mr. Marshall testified that at that interview there was 
nothing said about the little mixer belonging to Mr. Kite and that 
Kite had made a demand on defendant for that mixer. The inter- 





76 


JAMES L. KARRICK VS. EDGAR II. MOSHER. 


' lasted twenty minutes or n half liour. A\ it ness was not very 
abrupt or vehement in his talk. Mosher did not ask Karriek for a 
statement of Karriek s expenditures on any of the equipment nor 
did witness. Karriek volunteered to make up the statement. Mr. 
Karriek did almost all of the talking. Witness was not angry. Mr' 
Karriek was irritable. Witness and Karriek had a talk about a lien 
of Karriek s on the equipment and witness told Karriek to see Mr. 
Merillat, Karriek s attorney, as to whether be had a lien or not. Mr. 
Mosher said nothing about waiving the demand for the little mixer 
and Mr. Kites name was not mentioned at the interview. 

“The last of the eonversation was substantially this, Mr. Karriek 
had been insisting that he had a lien on Mr. Moshers equipment be- 
eause of eertain expenditures which Mr. Karriek claimed to have 
made. lie asked me if I thought be had a lien, and l said no, that 
l did not think so. and be made a remark to the effect, that of course 
1 would say that because 1 was representing Mr. Mosher, ami 1 said, 
“I don’t expect you to take my word for it, consult your own attor¬ 
ney. Mr. Merillat, and see what he says about the lien.*’ 

On cross examination, witness said that be did not ask Karriek to 
make up the statement but that the letter of August 26. 11)18 he had 
received and that the letter was in accordance with what Karriek said 
he was going to to do at this interview; that he could not 
127 stop to make up the items of bis claim then but would make 
them up and send them to witness. 

In rebuttal, plaintiff testified that the shoes on the tower were not 
missing when it was taken to the Karriek job; all four shoes, top 
and bottom, were there, they were all on the Nolan job and all came 
back. Counsel for defendant objected that the witness had testified 
he did not know when the tower got back, but the court overruled 
the objection and allowed defendant an exception. 

Over objection and exception by defendant on the ground the 
matter had been covered in plaintiff's case in chief witness testified 
“I don't think there was a single piece of the tower that was rotten. 
There were two or three pieces that were twisted. They were not 
rotten. Those pieces were replaced.** Karriek while plaintiff was 
there had not paid for 2.000 steel rods for ties that were thrown 
away because the head was hammered on cold; reenforcing steel 
heads were always hammered on cold and never hot. A good many 
of the plates he took on the job were covered with cement. A few of 
them were bent but they were not counted in that. Counsl for de¬ 
fendant objected it had been testified to ami the court replied, U I 
will have to take a chance and let it go in. Confine Mr. Mosher to a 
contradiction of that which Mr. Karriek said.’’ 

Mr. Merillat: 1 understand that it goes in under my objection and 
exception that this witness on direct examination and cross exami¬ 
nation both has testified to the condition of the plates. 

By Mr. Marshall: 

Q Did you examine all of the plates that were rendered unfit on 
the job- 
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Mr. Merillat: That is the same thing. 

The Court: I will sustain that. 

He had no special plates that could not l»e used on the Karrick 
j () h. d ho corner plates could he used right along with the 
I’-S others. \\ hen he left the job the large mixer had a magneto 
and also a carbureter on it. At the interview at Karriek’s 
oh ice when demand was made no mention was made of Mr. Kite's 
name or as to his having a claim on the little mixer. Karrick at 
that interview offered to furnish a statement of the money he (Kar- 
nck) had spent on witness' equipment but tliev did not'ask for it 
Over objection and exception that the witness* had testified in his 
case in chief he did not remember about the interview witness was 
pel mi t ted to testily that tin* interview lasted a half hour or more. 
Karrick was all through talking when witness and Mr. Marshall 
"ent out and did not call Mr. Marshall back. No mention was made 
b\ defendant of any claim of his other than he thought he had a 
lien on the equipment for money spent on it. Witness had a bunch 
of bolts to put up the tower with. “We just took the tower down 
fiom another job mid we had all those bolts that came from there.** 

I lie statement that shovels bought by defendant witness marked 
with his initials and that in a talk he admitted to (lant he had made 
a mistake was not true; “we did not have anv such talk aUmt shov¬ 
els." The accuracy of the inventory he had submitted bearing date 
April 2<S, lbl<. had never been questioned. 

Oil the last day ot the trial leave was granted plaintiff to amend 
his declaration by alleging conversion as of the dates of each de¬ 
mand shown in the evidence adduced. 

Daniel A\ . Batkmkn testified in rebuttal that there were no rot¬ 
ten pails of the tower; all of the pieces of the tower were perfectly 
sound lumber. Keenforcing steel rods for ties were always bent cold. 

IIarkv P. Oiddixgs in rebuttal denied that he had said to Plager 
lie could ha\e the material in his yard and that it belonged to him, 
biddings. On cross examination witness testified someone had asked 
him it witness had any plates or material in his back yard; he did 
not lecall whether it was Plager or not. \\ itness did not know’ how* 
they knew there was anything on his back lot. He was positive he 
had not told them. He knew Plager was getting this stuff. He had 
not told Plager a thing about the ownership. 

T. b. Mosher m rebuttal testified that he had made an inventory’ 
and it showed o.Hlo feet of plates set in the wall and in addition to 
these set in the wall his computation showed 4,212 feet of plates in 
good condition and oO feet of plates as to which no notation was 
made of condition. 1 he total number of square feet of plates was 

129 Thereupon the defendant, by counsel, moved the Court to 
give to the jury the following prayer: 
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Defendant's Prayer Xo. 1. 

The Court instructs the jury to return a verdict for the defendant. 
\N Inch prayer No. 1 the Court refused except as charged, to which 
ruling of the Court defendant, hv counsel, tlien and there excepted. 

r l hereupon the defendant, hv counsel, moved the Court to give 
to the jury the following prayer: 


Defendant's Prayer Xo. 2. 

It the jury believe from the evidence, that the plaintiff in the per¬ 
formance of his contract, referred to in the evidence, in respect of 
the concrete work for tlie defendant's apartment house, did not pro¬ 
cure and provide necessary material, machinery, tools, labor or 
equipment, necessary therefor, in accordance with the plans and 
specifications for the said work, and that he did perform his said 
contract in a faulty, improper ami imperfect manner, and did un¬ 
reasonably delay the same, and that after notice and a reasonable 
time, being given by the defendant, if the jury shall so lielieve from 
the evidence, so to do. the said defendant failed in the proper per¬ 
formance of his said work, in manner as hereinbefore stated, then 
the jury are instructed as matter of law, that the defendant was 
justified and had the lawful right to discharge the said plaintiff from 
the said work, and to retain and continue in use the said equipment, 
machinery, tools, and material then in use in and upon the said 
building, in the performance and completion of the said plaintiff’s 
contract, and to retain and use the same until the completion of the 
said work: and the jury are further instructed, that, if they believe 
from the evidence, the facts to be as hereinbefore stated, that unless 
they further find from the evidence that the said plaintiff at 
130 the time subsequent to the completion of said work upon his 
said contract the said plaint if) made a demand for the return 
of his said equipment, machinery, tools, and materials, then their 
verdict should he for the defendant. 


Which said defendant’s prayer No. 2 the Court refused to give ex¬ 
cept as charged, to which ruling of the Court counsel for defendant 
then and there excepted. 

Thereupon, defendant, hv counsel, moved the Court to give to the 
jury the following prayer in said cause: 


Defendant's Prayer Xo. 3. 

The jury are instructed that as a matter of law before the plaintiff 
can recover in this action he must show to the jury, by a fair pre¬ 
ponderance of the evidence, that he did in all respects, before his 
discharge from said work, by the defendant, if you so believe from 
the evidence that he was discharged, reasonably ‘perform, and carry 
out all of the work required of him under his said contract ; anil 
perform his work thereunder in a reasonable and proper manner. 
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\\ hereupon the Court overruled said motion and refused to <dve de- 
endant s prayer No. 3, to which ruling of the Court counsellor de¬ 
fendant then and there excepted. 

Thereupon counsel for defendant moved the Court to give the jury 
the following prayer in said causes: J } 

Defendant's Prayer Xo. 4. 

The jury are instructed in the above entitled cause that the bur- 
< on of proof is upon the plaintiff to prove the market value of the 
articles referred to in the evidence in this case, as of the time alleged 
in the declaration, that is to say, the 22nd day of August, 1918.^ 

Whereupon the Court refused to give defendants praver No. 4 as 
o Fered on the ground lie had decided to grant plaintiff the right to 

amend and a lege new dates to which ruling and refusal counsel for 
defendant duly excepted. 

tl J!n e r i !r n r n le defendant > h X counsel, moved the Court to give to 
the jur\ the following prayer in said causes: 
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Defendant's Prayer Xo. 5. 


Tlie jury are instructed that the defendant had a lien on plain- 

, ff .t ‘‘.'.''“'’Tl 11 ° r "? ? un ' 9 ex l ,en,1< ‘ <1 .<>» sane by defendant and 
Cj“ ln *'** la ‘' I 10 to recover said equipment from defetid- 
ant without tendering defendant or paving to him the sums defend¬ 
ant had expended in improvement of or additions to said equipment. 

The Court refused to give the prayer as asked, to which ruling of the 
Court counsel for defendant then and there excepted. h 

Thereupon the defendant, by counsel, moved the Court to give to 
the jury the following prayer: 


Defendant's Prayer Xo. 0. 

J 1 ;® j T; nr ® instructed, if they find plaintiff entitled to damages, 
that the defendant had a right to remove from plaintiff’s equipment 
all those parts capable of separation, without substantial injury to 
the remainder of the article, supplied by defendant and that ill as- 
sessing damages on any equipment the sum must be fixed on the 
basis of the value of such equipment minus the parts furnished bv 
the defendant and minus ordinary wear and tear thereupon if you 

job do * endant iad a *° llse such equipment to complete the 

Thereupon the Court granted the defendant’s praver as asked 

1 hereupon counsel for defendant moved the Court to give to the 
jury the following prayer: 
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Defendant * Prayer Xu. 7. 

The jury are instructed that a demand was necessary to be made 
by plaintiff of defendant and if you find defendant had a right to 
take over the job and complete the contract then your verdict should 
he in favor of defendant in the action of Trover provided you find 
that at the time demand was made defendant needed the equipment 
to complete parts of the work. 

Which prayer the Court refused except as charged, whereupon 
counsel for defendant noted and exception to such ruling of the 
Court. 

132 Thereupon the defendant, by counsel, moved the Court to 
give to the jury the following prayer in said cause: 

Defendant * Prayer Xo. «S. 

The jury are instructed that if they find plaintiff entitled to dam¬ 
ages on account of his equipment by reason of the fact that defend¬ 
ant had completed the concrete work at the time of plaintiff s demand 
for its possession but that defendant had been entitled to use said 
equipment that you cannot allow plaintiff damages for such part of 
his equipment as was used up in the course of ordinary wear and 
tear of same. 

Which said motion to give to the jury defendant's prayer No. 8 was 
granted by the Court. 

Thereupon defendant, by counsel, moved the Court to give to the 
jury the following prayer: 

Defendant V Prayer Xo. 9. 

The jury are instructed as mutter of law that the burden of proof 
is upon the plaintiff to establish the reasonable market value of the 
machinery, tools, implements, equipment, and materials sued for 
by him in this case, and that in reaching their conclusion as to the 
value and values thereof, the jury are not permitted to speculate in 
reference thereto, but in respect of each and every article thereof, 
they must base their findings, upon the evidence, if any, in the case. 

Which prayer the Court refused to give, to which ruling of the Court 
counsel for the defendant then and there excepted. 

Thereupon defendant, by counsel, moved the Court to give the 
jury the following prayer in said cause: 

Def endant * Prayer Xo. 10. 

The jury are instructed that the plaintiff has offered no testimony 
as to the market value of the goods referred to in the evidence as of 
the date of August 22, 191S. the date alleged in the declaration, and 
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they are to disregard all the evidence of the plaintiff as to the 
loo value of said goods, or articles, referred to in the evidence; 

. c an . d tIie J' ur y are further instructed that they are to base 
their findings as to values only upon the evidence in tile case. 

Which said prayer the Court refused to give as asked, to which rul¬ 
ing of the Court counsel for defendant then and there excepted. 

Thereupon defendant, by counsel, moved the Court to give to the 
jury the following prayer in said causes: 


Defendant's Prayer .Vo. 11. 

I he jury are instructed that the plaintiil can only recover in re¬ 
spect of any ot the articles referred to in the evidence in the case, 
in respect ot which the plaintiil has proven a general ownership in 
himself; and that the plaintiff can not recover in this action anv- 
thing as to the article referred to in the evidence as the little mixer; 
the jury being instructed as matter of law in respect thereof that the 
plaintiff did not have a general ownership thereof, but only a special 
ownership or right of possession. 


Which said prayer the Court refused to give as asked, to which 
ruling of the Court, counsel for defendant then and there excepted.) 
Thereupon the Court charged the jury as follows: 
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( ha rye. 


The Court: Gentlemen of the Jury, I am going to take a little of 
vour time to read the most important clauses in this contract. I do 
not intend to read them all; you have heard the contract read, and 
it any other parts than those I mention von deem of special im¬ 
portance to consider, of course that should he done. 

Mr. Merillat: We will agree that the jury may take the contract 
with them. 

Mr. Bell: We have not any objection. 

Mr. Marshall: Thev may take the contract or anything else. 

The Court: With that idea before me, I will read certain part* of 
the contract. You will remember that the first party is Mr. Mosher, 
and that the second party is Mr. Karrick, so when you hear those 
words you will have to tie them to the proper parties to the suit. 
The first vat use reads: 


“(1) First party to furnish such concrete working equipment and 
machinery as he now possesses and second party to pay weekly to 
first party on Saturday of each week for all labor and materials and 
for all additional tools, equipment and machinery required.” 

I think 1 ought to say to you right there that if you are going to 
take this contract out with you and read that clause, you might 
wonder what a great deal of this controversy is about, because ap¬ 
parently if you will take this clause alone Mr. Karrick here has got 
to pay for all additional tools and machinery beyond those which 

11—3999a 
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Mr. Mosher took there; hut that is not the true interpretation of the 
contract when you come to read it through. 

The second clause reads: 

“(2) For and in consideration of the covenants and agreements 
herein before mentioned the party of the first part agrees to procure 
all machinery, tools, equipment, labor and material necessary to 
construct the concrete work in accordance with plans ami specifica¬ 
tions to he submitted by the first party, satisfactory to the Building 
Inspector of the District of Columbia and to the owner and which 
are hereby made a part of this contract, and second party agrees to 
abide by the judgment of the first party as to the methods to 
Ido he employed to obtain the most economical and workmanlike 
results.” 

Now, I will not read the third clause, lmt in substance it is this: 
That Mosher agrees to give his best attention and close supervision 
of the work in the interest of Mr. Karrick, and to do all engineering 
work in connection with the preparation of the structural design of 
the building: he is to furnish the working machinery and working 
equipment, including lumber for use as part of the structure, as well 
as lumber for use iu form work or construction, which mav now he 
in his possession and which is necessary to handle the work in an 
efficient manner; having furnished that, if any more was needed 
Mr. Karrick was to pay for additional equipment up to the amount 
of $.">00.00. and over and above that additional equipment, if any 
additional equipment was needed. Mr. Mosher was to furnish, pro¬ 
vided that if he furnished lumber which wa* incorporated into the 
structure he was to he paid at the rate of $10.00 a thousand feet. 

That part of the contract I instruct you to disregard, because it is 

admitted, practically, that there is no evidence that any of Mr. 

Mosher’s lumber was actually incorporated into the building, aside 

from being used in connection with the building. There is evidence 

which might justify you in finding that some of his lumber was 

used in connection with the work and lie mav he entitled to get it 

back; but there is no evidence in the case that shows anv lumber was 

% 

actually incorporated into the building and remained there. 

Then there is the clause of the contract which provided that that 
which each person paid for la* was to have when the job was finished. 

Now, in consideration of all those undertakings on the part of the 
plaintiff, the defendant agreed to pay the plaintiff the sum of $<>,()()() 
in thirty weekly payments of $200 each, as you will see from the 
contract here, and I will not read that as long as you are going to 
take the contract with von. 

4 

Then Mr. Mosher agreed that he would finish 1 he* pouring 
120 of the reinforced concrete work in 2”> weeks of good working 
weather. 


At the close of the completion of the work, it is provided that the 
machinery and equipment belonging to the party of the first part 
(Mosher) shall, at the cost of the party of the second part, be 
churned and painted and placed in as good operating condition as 
when he put it to use on the job, excepting ordinary wear and tear. 
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Then the eleventh provision states that Ivarriek shall nav for the 
hauling. 

No. 13 is one of the important provisions of the contract, and I will 
read that in full. 

“Contingent upon strikes or other conditions or causes beyond his 
control, first party (Mosher) guarantees that the cost of the reinforced 
concrete shown on his plans and specifications, including cost of rein¬ 
forced steel, forms and sand float finish on the outside of building 
and including the cost of hauling equipment and material for con¬ 
crete work and of erecting the concrete plant, placing window frames 
in forms, and including extra equipment not in excess of Five Hun¬ 
dred ($.>00) Dollars, hut not including placing of inserts, sleepers, or 
any work except the reinforce:! concrete work, will not exceed the sum 
of rhiity-Fight Thousand ($3S.OOO) Dollars, provided, however, 
that the first party (Mosher) he permitted to use his own discretion 
in regard to the best methods of handling and supervising all work 
connected with or done in conjunction with the reinforced concrete 
work, and is not hindered by delays in work to he done or materials 
to he furnished by others than himself." 

Then, section b>. in regard to disputes to he referred to the archi¬ 
tect. is one that 1 want to read, but I will refer to that later on. 

Section Ifi is an important one: “In case of the death or wrongful 
failure or refusal of the first party to perform the work, the second 
party shall have the right to use the working equipment and work¬ 
ing machinery then on the job, to complete the job." 

The plaintiff claims that he was living up to all his obliga- 
137 tions under the contract and that lie was wrongfully prevented 
by the defendant from completing the work. The defendant 
denies this and says that the plaintiff was so much in default that he 
was justified in dismissing him. 

'Flic burden of proof is on the plaintiff to prove his right to have 
a verdict against the defendant. This means that if on a considera¬ 
tion of all the evidence in the case you decide that it weighs in favor 
of the plaintiff's contention your verdict should be in his favor. 

The plaintiff was under obligation to procure from time to time as 
needed, all machinery, tools, equipment, labor and material to con¬ 
struct the concrete work in accordance with the plans and specifica¬ 
tions; to supervise the work properly; to do the work in a proper ami 
workmanlike manner, and to prosecute the work diligently and with 
care. 


As stated, the evidence must preponderate in favor of a finding that 
the plaintiff, when he was ordered off the job. was performing each 
and every on of these obligations, else he can not recover. 

In determining the question whether on all the evidence the plain¬ 
tiff is entitled to recover you should, of course, consider the evidence 
relating to the interference by tbe defendant with the prosecution 
of the work irhni the plaintiff claims to have occurred. 

The contract provided that the defendant should abide bv the judg¬ 
ment of the plaintiff as to the methods to be employed to obtain the 
most economical and workmanlike results. 

The contract also provided that the plaintiff was to be permitted 
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to use his own discretion in regard to the best methods of handling 
and supervising and handling all work. 

Mr. Karrick testified that the work “method” had no particular 
meaning, no special meaning, as applied to building. Consequently, 
we are required merely to look at the dictionary definition of the 
word. So when vou come to consider whether there has been anv 

• t. 

interference bv Karrick with the method of doing the work, which 
was left to Mr. Mosher's own judgment, you should just use the 
dictionary definition of it. which is this. The word “method” 

t 

138 is defined in Webster's dictionary as “An orderly procedure 
or process; regular manner of doing anything; hence manner, 
wav or mode.” 

V 

The contract also provided that the plaintiff was not to be hindered 
bv delays in work to be done bv others. 

Without going into the detail of all the evidence, 1 would say that 
the controversy over the question of how to build the stairway was in 
regard to method. Of course, the plaintiff had no right to adopt a 
method that would result in a breach of his contract, but short of 
that his judgment was controlling. 

The principal controversy as to delay on the part of the plaintiff 
caused by delays in the work claimed not to be the fault of the plain¬ 
tiff, was over tlie excavating, and there may have been others. That 
is for vou to decide. 

Now, if the plaintiff fully performed his contract up to the time 
he was dismissed, or if the only failure to completely perform was 
caused by improper interference with his methods or by interference 
and delays for which the defendant was chargeable, then the plaintiff 
is entitled to a verdict, provided that the evidence by a fair preponder¬ 
ance shows that he could have performed his contract in 25 weeks of 
good working weather ami for $58,000, notwithstanding such inter¬ 
ference or d:*lays if there was or were any, or that he could have done 
so had there not been such interference or delays if there was or were 
any, and in all these respects the burden of proof is, as I have stated, 
on the plaintiff, on all the evidence which you have heard in the case. 

You are instructed that there is no legally sufficient evidence 
to support a finding under defendant's additional plea that any 
matters in dispute hetwen the plaintiff and defendant were referred 
by them to the architect, and by said architect determined adversely 
to the plaintiff. I do not mean to rule, in my view of the evidence, 
as to whether the architect could have had anything to do under the 
contract with the methods and what-not which Mr. Mosher was to 
adopt; but, assuming for the sake of argument that under the 
159 contract he could have had some such light, there is no suffi¬ 
cient evidence in the case to warrant a finding that anything 
was submitted to him and decided bv him as the architect. 


You are instructed that if you find from the evidence that the 
plaintiff was ordered to stop work upon the apartment house of de¬ 
fendant involved in this suit, and that defendant had no right to 
order, or cause to be ordered, the stopping of said work by plaintiff, 
then plaintiff is entitled to recover from defendant the full amount 
claimed by plaintiff in the first count of his declaration, namely, 
$5,107, with interest thereon from what date, Mr. Marshall? 
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Mr. Marshall: The interest thereon ought to he from the date 

when lie was put off the job. 

The Court: V cry well. That will save some arithmetic, because 
the plaintiff is willing to agree that the interest ought to he from the 
date he was wiongfully put off the job 

If you believe that any party or witness has testified recklessly, or 
without sufficient knowledge of the matters about which he has testi¬ 
fied. or falsely concerning such matters, then you may disregard all 
ot the testimony of any such witness or party. Notice that l sav you 

may disregard it: you do not have to. but you may if you believe 

anyone has deliberately testified falsely in regard to any material 
matter. 

In determining matters in controversy between the plaintiff and 
the defendant the jury should take into consideration the demeanor 
of each witness upon the stand, the <jualitications and experience of 
the witnesses, and whether or not they, or any of them, are interested, 
either directly or indirectly, in tin* outcome of the ease. 

The jurors are instructed that it tlicv find, from the evidence, that 
an individual was present and had to do with the work upon defend¬ 
ant's building, as an employee of the plaintiff or the defendant, that 
the failure to call such person to testify for the plaintiff or defendant, 
without any testimony tending to excuse such failure, is 
1-40 proper to he considered upon the question of whether the 
testimony of such person, had lie been called to testify, would 
have been adverse to the plaintiff or defendant. 

The last three charges which I have given to you in the action in 
covenant, also apply to this other case, the so-called Trover case. 

Now. we come to the case of Trover, or conversion, as they call it. 
It has been suggested that when you come to read the declaration in 
the Trover case von will wonder in a wav what it is all about. For 
historical reasons, which perhaps I need not state, in the old form of 
what is known as common law pleading when it is charged that one 
man has wrongfully taken personal property belonging to another, 
with the idea of depriving him of his ownership in it. the plaintiff 
alleges that he lost the property, or that he casually lost it, and that 
the other man casually found it and did not give it hack. You may 
disregard that: what it all means is that Mr. Mosher charges that 
Mr. Karrick has wrongfully deprived him permanently of his owner¬ 
ship in this personal property which is involved in this case, and 
that is what a conversion is. 

Now, in considering this Trover matter, this conversion matter, 
this mat tor involving a demand for damages for failure of Mosher 
to get back his property. I want to say that I will not repeat what I 
stated in regard to ihe other action about the right of the defendant 
to terminate this contract, hut the law about it is the same and I 
reiterate it in this case just as though I charged it verbatim over 
again, that is to say, tin* question of the right to terminate the em¬ 
ployment of Mosher is exactly the same, to he considered in exactly 
the same point of view in his case as it was in the other. 

1 have announced to counsel that I am to permit the plaintiff to 
file certain additions to or amend his declaration setting forth certain 
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additional things in regard to the alleged conversion of this property. 

You will have a declaration with only one count in it. as they 
141 call it. relating to something that took place in August, 1918, 
and I am going to regard the other occur-ences, and you must 
treat them just as though the plaintiff had put those other oceur- 
-ences into his declaration. That is to say, there is evidence that will 
warrant you to find certain things that are not alleged in the case, 
hut as I have permitted the defendant to file an amendment to the 
plea. I will permit the plaintiff to file an additional statement as to 
the articles of personal property which Mosher claimed belonged to 
him that were on this job. 

Mr. Mosher was ordered off the job. Had Mr. Karriek any right 
to order him off the job? If you say that Karriek had a right to 
order him oil the job. then Mr. Karriek had a right to keep possession 
of this personal property and make use of it in completing this 
building. If. however. Karriek had no right to order Mosher off 
this job. then Karriek had no right to keep this property of Mosher's, 
and if that he the sit nation then Mosher is entitled to recover a ver¬ 


dict for damages for the wrongful detention of this property by Mr. 
Karriek, which damages are to he measured bv the reasonable mar¬ 
ket value of such articles as Mr. Mosher had there at the time, and 
which should have been returned to him. as you find that market 
value to be. 


I want to say in regard to this same question, that of course you 
must find the value, if vou do lit id it, from the evidence in the ease. 


It is something you will have to do your best to find, but if you can¬ 
not find it of course you cannot give it. but vour finding in regard 
to the value, if you find in favor of the plaintiff on the action of con¬ 
version of this property, must be based on the evidence in the case. 

Now. assume that you found that Karriek had a right to order 
Mosher off of this job. As I have said, it follows from the contract 
that Karriek had a right to keep and use this equipment, etc. 

> it for what purpose? For the purpose of finishing the con¬ 
crete work on this building. 

14*2 You have heard certain testimony about a demand which 

t 

was made in August, 1918. It is contended on the part of 
the plaintiff that when that demand was made, after ample oppor¬ 
tunity to make any claim that he chose, Karriek made only one 
claim, namely, that he had a lien on that property to satisfy him for 
the amount of money he had spent upon it. 

I charge you as a matter of law that he had no lien on the prop¬ 
erty. and if he had completed the building at that time and was all 
through with the work, it should have been delivered over to Mr. 



Mosher. 


But the defendant says that Mosher and Mr. Marshall came there 
and had this interview in the wav vou have heard the testimony run. 
and that Mr. Karriek never got a chance to state the grounds upon 
which he claimed to have a right to keep this machinery. Of 
course, a man cannot be stopped from making any claim that he 
never had a chance to make, so if you find there was not ample 
opportunity given Mr. Karriek at that interview in August to state 
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fully the basis of his claim to retain that property, then you have to 
consider whether at that time the building was complete, and if it 
was not completed so far as the cement work, the concrete work is 
concerned, Mr. Karrick had a right to retain that machinery. 

Now, then there came some other demands, it is contended by the 
plaintiff in this case. I can be corrected if 1 am wrong, but there is 
no evidence that at the time these other demands were made, if they 
were made, that Karrick took any particular position about the re¬ 
turn of the machinery. He did not have to. That is to say, if 
somebody demands something from me which he says belongs to 
him, I can keep my mouth shut, and if that man sues me, at the 
time he sues me I can set up any lawful excuse for retaining it. That 
is the difference between this demand in August, if there was one, 
and these other demands. In August, Mr. Karrick undertook to 
say, so the plaintiff says, ‘ I have a lien,” but he did not say 
14d anything else. If he had an opportunity to say something 
else and did not say it, that shuts out his claim that he had a 
right to keep these things, because a man has got to take his stand so 
that the other man may know how to proceed in regard to the secur¬ 
ing of his rights. But when you come to the other demands that 
they claim were made, if they were made, there is no evidence to 
show that Karrick claimed anything, and I repeat he did not have to, 
and he could reply , and can relv in this action, so far as concerns 
those demands, upon whatever rights he had. If at the time of 
them both, or either of them, at the time they were made, the build¬ 
ing was still uncompleted as far as the cement concrete work was 
concerned, then if this machinery and equipment was necessary to 
finish and at that time Air. Karrick had a right to retain the prop¬ 
erty and there was no conversion of it. If I have not made that 
clear, I wish you would ask me about it. 

Now, of course, if you find that Mr. Karrick was right in putting 
Mosher off the job, when you come to consider the value of this 
equipment and other articles as of these later dates, then the value 
of the property you must find as damages, is as of the date when you 
find there was a conversion. 

In that connection, 1 will say that all that Mr. Mosher was en¬ 
titled to have was his own property. If there was anvthing that had 
been affixed to any of that property by Mr. Karrick which Mr. Kar¬ 
rick could take off* without material damage to the rest of the article, 
whatever it might be, he was entitled to take that off and Mr. Mosher 
was entitled to damages measured only by the value of the property 
in any better condition by repairs, Mr. Mosher would be entitled to 
the benefit of that, except in regard to the articles which could be 
removed without damage to the article itself. 

I have already told you that there was no lien for any repairs, if 
any were made. 

144 I am reading some of the requests to charge which have 

If ^ tile parties, and which I have granted. 

The jurors are instructed that the letter written by counsel for 
defendant, in which he offers to return certain equipment and 
property of the plaintiff, described in an itemized list accompanying 
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said letter, must not be considered as affecting tlie plaintiff’s right 
to recover in this action against defendant, but can only be con- 
sidered in relation to the matter of admissions of equipment and 
property of plaintiff then held bv defendant, if the jury shall find 
that such letter contains such admissions. 

Under the contract between the plaintiff and the defendant, the 
architect had no right to require the plaintiff to complete any 
specified portion of plaintiff’s work within two weeks, because said 
contract provided that plaintiff agreed to finish pouring reinforced 
concrete work upon defendant's building in *J5 weeks of good work¬ 
ing weather. 

That does not mean that you have* got to eliminate Mr. Gregg’s 
testimony altogether, but as Mr. Mciillat said, in summing up, Mr. 
Gregg said he was there and had certain conversations with Mr. 
Mosher, and you may give lib testimony in the case whatever weight 
you think it is entitled to in regard to the conditions existing there 
at the time. 

The jury are instructed that the burdi n of proof is upon the 
plaintiff to prove the market vane of the articles referred to in the 
evidence in this* ease, at any time when the jury may, if it does 
find, that the articles were converted. And the jury are instructed, 
if they find that plaintiff is entitled to damages, that the defendant 
had a right to remove from plaintiff’s equipment all those parts 
capable of separation, without substantial injury to the remainder 
of the article, supplied by defendant, and that in assessing damages 
on any equipment the sum must 1m* fixed on the value of such 
equipment minus the parts furnished by defendant and minus 
ordinary wear and tear thereupon if you find defendant had a right 
to use such equipment to complete the job. 

145 In other words, that is saying you cannot find any dam¬ 
ages that may have been done to any of these articles while 
they were in the defendant s use: it is merely the value of the ar¬ 
ticle at the time of conversion. 

The jury are instructed that, if they find that plaintiff* is entitled 
to damages on account of bis equipment by reason of the fact that 
defendant had completed the concrete work at the time of plaintiff’s 
demand for its possession but that defendant had been entitled to 
use said equipment, they cannot allow plaintiff* damages for such 
part of his equipment as was list'd up in the course of ordinary wear 
and tear. 

The jury are instructed that as a matter of law that the burden 
of proof is upon the plaintiff to establish the reasonable market 
value of the machinery, tools, implements, equipment, and materials 
sued for by him in this case, and that in reaching their conclusion 
as to the value and values thereof, the jury are not permitted to 
speculate in reference thereto, but in respect of each and every 
article thereof they must base their finding upon the evidence, if 
any, in the case 

Now, Mr. Marshall, what was it you wanted? 

Mr. Marshall: Concerning your Honor’s instruction about the 
demand, in the first place, 1 want’ to ask your Honor’s attention to 
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the fact that there is testimony of a demand having been made by 
Mosher upon Karriek in May, 1917, at the time when Mosher quit 
the job, and I do not want that excluded from the consideration of 
tiie jury by your Honor picking out one demand and directing their 
attention especially to that. 

Then I respectfully submit that when your Honor says there is 
no evidence that Mr. Karriek took any particular position in ref¬ 
erence to retaining the property after written demand made upon 
him, that there is evidence, and that evidence was supplied by Mr. 
Karriek himself in the form of letters in this case, which I have 
read to the jury, and in which he took a definite position. 

The Court: Then I will leave to the jury’s own recollection what 
Mr. Karriek did when these other demands were made on 
146 him and that will have to govern. If he took the stand 
that he was entitled to retain the property for his lien and 
did not sav that he was entitled to keep it for the completion of 
the building, then he waived the right to claim on the latter. 

Mr. Merillat: 1 wanted to mention that Mr. Karriek never an¬ 
swered Mr. Marshall’s letter of September. 

Mr. Marshall: He did not answer it, but he had written some 
letters theretofore, and they are in this case, and you cannot say 
he did not have an opportunity. 

The Court: I will leave it to the jurv to say what stand he did 
take. 

Mr. Marshall: There is one other matter I wanted to ask your 
Honor’s attention to, concerning your Honor’s charge about the 
question of performnee and non-performance and the right of Kar¬ 
riek to terminate the contract. In the discussion which we had be- 

e \oui Honoi the day when the prayers were submitted, you 
stated that you would charge the jury in connection with the matter 
of slight defects. 

The Court: Yes, I meant to mention that. Of course, when I 
spoke about Mr. Mosher’s non-performance of his agreement I did 
not lay down any hard and fast line; if he failed to drive a nail where 
it should have been driven, that would be such a slight matter 
that the jury ought not to pay any attention to it. It is only those 
matters that amount to something in the way of perfecting the 
work on the basis of which the jury may find that he was not com¬ 
plying " T ith the contract according to his agreement. 

Mr. Marshall: That is what I had in mind your Honor will re¬ 
member concerning the testimony of a number of witnesses that 
something would follow if something happened, but it did not 
happen. 

The Court: Of course, the jury will not consider mere prospective 
happenings. 

Mr. Merillat: Y our Honor spoke and gave an instruction as to 
the stairway with reference to the matter of evidence, and 1 under¬ 
stood your Honor to rule that while he had the right to 
14/ the method the work was to be done in a workmanlike man¬ 
ner. 


12—3999a 
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The Court: Certainly. The jury is to decide that. For instance, 
if Mr. Mosher was putting up a building which would collapse the 
moment he got through with it because of the kind of work he 
was doing, that was not my meaning. That is a very crude ex¬ 
ample, but the jury knows what I mean. 

Mr. Merillat: I would like an exception to the charge that they 
are entitled to the value of the equipment in a better condition 
than it was. ordinary wear and tear excepted; also in respect to 
the matter that if they found any demand in 1918, I note an-ex¬ 
ception, on the ground that there is no evidence by the plaintiff at 
all as to any values in 1918, but his only evidence is as to the 
value in the spring of 1917. 

A Juror: There is one question 1 would like to ask, in regard to 
the 2o weeks allowed the plaintiff to complete the work. From 
what date does that start, and what hearing would it have on the 
fact that when the excavation was completed? 

The Court: All I can say about that is that the plaintiff was 
cbhged to start this work as soon as he reasonably could do so, 
considering all the purposes of the contract. To take an extreme 
example, let us suppose that from the first of December up to anv 
date. e\ery woiking day was a rainy one. Of course, he would 
not be obliged to begin his work on any of those days, so his time 
would start from the first day after that when the rain ceased, 
rheie is also a contro\ersy m the case as to when the excavation 
\vns done. It seems to be taken for granted all through that Mr. 
karrick was to do the excavation. You will have to consider that 
iii determining when lie ought to have commenced to do his 
part. 

1 T s ' A Juror: Was not the 2»> weeks work to begin to run 
until the excavation was ready for him to do the work? 

I he ( 'ourt: Provided the excavation in being done would interfere 
with the prosecution of (lit* work under the contract. 

Mr. Marshall: They could not do it because lie had to have the 
(xcavation done to lay his footings. 

The Court: Of course, there are various kinds of excavations con- 
<erned, for the footings and for several other things; but to put it 
biiefiy the plaintiff had to commence as soon as he reasonably 
could do so and he ought to have continued to work with all rea¬ 
sonable speed, considering weather interference if there was anv 
and whatever things you have heard testified to in the case. 

A Juror: On one question. I would like to ask to l e cleared up 
m mv mind; just suppose Mr. Karrick was in the right, in putting 
Mr. Mosher ott at the time he did and then Mr. Karrick took over 
this equipment and completed the building, and some time later 
< n Mr. Mosher made a demand for his equipment and did not re- 
<ci\e it, Mr Karrick still holding on to that equipment and still 
lias it; m other words, it has never been returned to Mosher. 

Hie Court: In these trover actions, a man does not sue for a 
let urn of Ins property; he does not have to. He sues for damages 
lliere are two or three kinds of actions, without going into too 
much detail. Perhaps you have this in mind, a man has my prop- 
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erty and has not given it back to me. Then I can begin what is 
known as an action in replevin; that is to say, I file a petition say¬ 
ing that the property is mine and that 1 want it, and I give an 
undertaking to the marshal/ and the marshal/ seizes the property 
and if I can prove it is mine I keep it. 1 have to show in a trial 
before a jury that 1 have a right to it, and if the jury find that I 
have a right to it I keep it. 

149 There is another kind of action, which is not very prevalent, 
for detinue. That means detention, that a man wrongly de¬ 
tains property. If you sue in detinue you get back your property. 
But in these cases of so-called trover or conversion, if a man takes 
your property wrongfully, assuming he does, you are entitled to the 
value of the property. 

A Juror: Then I understand in this suit, supposing he was right¬ 
fully put off the job and Mr. Karriek went on and completed the job, 
from the time ho made a demand and he did not receive the equip¬ 
ment hack he is entitled to receive damages? 

The Court: Damages measured by the market value of the prop¬ 
erty as it then was in Karrick's possession. 

Sir. Merillat: I understand your Honor to say that if Mr. Karriek 
was not, under the contract conditions, required to surrender the 
equipment on this 11th day of September, then the jury have not 
in this action anything to consider with respect to the non-delivery 
ot the material until the building was unquestionably finished? 
The jury have nothing to consider with respect to that date: it must 
he measured by the condition as of the date of the demand? 

The Court: Y es. in passing upon that question you will confine 
yourselves to the right of Mr. Karriek to keep this property, I mean, 
it he put Mr. Mosher off rightfully and had a right to use it, you will 
confine yourselves to the date when one of the three demands, if 
there were three demands, was made when he did not have a right 
to keep it. It when the first demand was made he had a right to 
keep it, that is in August, we will sav- 

Mr. Merillat: That was in May, according to their claim. 

The Court: I am taking the case where Sir. Karriek was in the 
right. It Mr. Karriek was wrong the situation is to he determined 
as of May, the first part of May. 1917. If Mr. Karriek was right and 

had a right to turn Mosher off* this job, then, as I said before, 

loO he had a right to use this machinery and he had a right 

to keep on using it until the concrete work was done. Now, 

if Mr. Mosher demanded his machinery at any time when the con¬ 
crete work was finished and did not get it, which he did not. he is en¬ 
titled to damages. But you have to stop your consideration of the 
case with the last demand that was made. If Karriek at the time the 
last demand was made had a right to keep that machinery, the fact, 
that he has not delivered it to Mosher makes no difference. 


Mr. Merillat: I would like your Honor to instruct them that the 
last demand con ceded Iv is September 11th. 

The Court: The jury will have to consider that. 

Mr. Marshall: I do not wish to keep this going any longer un¬ 
necessarily, but your Honor has just told the jury tfiat if, when 
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Mosher demanded at any time that Karrick return Mosher s equip¬ 
ment the concrete work on the building was not finished, then 
Karrick could retain Mosher’s equipment. That is inconsistent, of 
course, with the instruction which your Honor granted, that if 
Karrick had an opportunity to state the ground on which he re¬ 
tained this equipment and stated that he held it under a lien which 
did not exist, because your Honor said so- 

The Court: Yes, I reiterated that, that if in any time in 191S, 
which was the only year with which we are concerned now with this 
question about the building being finished or not finished, so far as 
the trover action is concerned, if at any time when any of these de¬ 
mands was made Mr. Karrick took the ground simply and solely that 
he had a lien and did not claim the right to the |>ossession of those 
articles in order to finish the building, then lie is estopped now from 
claiming he needed them to finish the building, liecausc when a 
nmn luus an opportunity to speak he must say all he has to say, and 
if he has two grounds upon which hi* can retain the property and 
states only one, then he closes the other ground and cannot make 
use of it later. 

lot Mr. Merillat: 1 hat eliminates tin* question as to September 
11th, that if he said nothing lie could not claim on any other 
ground. 

The Court: You see, each man wants to get the last word, and that 
is human nature; but, gentlemen, I have done my best.. If when 
you come to consider the case there is anything that 1 have not 
made clear, come back and ask me about it. 

Mr. Marshall: For the sake of the record, may I reserve the ex¬ 
ceptions that were reserved at the time we argued the prayers? 

The Court: Acs. as far as they were cornered the other day, ex¬ 
cept in case 1 have covered those points here. 

Mr. Merillat: The jury may take the two declarations and the 
contract. 

The Court: The jury may take those with them. 


Thereupon, the jury retired to consider of their verdict. 
lo*2 Thereafter the jury returned a verdict in favor of the de¬ 
fendant. in the contract or covenant ease and returned a 
verdict in favor of the plaintiff in the sum of $7,905.00 against the 
defendant in the trover case, and thereafter judgment was entered up 
by the Court in each case in accordance with the verdicts aforesaid. 

The foregoing is the substance ol all of the testimonv adduced 
pertinent and material to the issues involved in the above entitled 
cause. 

And thereupon, and as all of said exceptions were duly given and 
allowed as aforesaid, and duly entered upon the minutes of the 
Court, before the jury retired to consider of its verdict, and because 
the matters and things hereinbefore recited are not matters of record, 
in order to make the same a part of the record herein, which is 
hereby ordered, so that the defendant may have his case reviewed on 
appeal, the defendant by his attorneys, moves the Court to sign and 
seal this, his bill of exceptions, to have the same force and effect as 
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if each and every one of said exceptions had been separately signed 
and sealed which motion is granted by the Court; and thereupon the 
defendant tenders this, his hdl of exceptions, and requests the Court 
to sign and seal this one bill of exceptions in the cause, which is 
accordingly done, now for then, this 6 day of April 1923 


Approved: 

P. H. MARSHALL, 

Of Counsel for PhrJntiff. 
C. II. MERILLAT. 

-I tt>J. for Defendant. 


WALTER I. McCOY, 

Chief Justice. 
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jury found by its verdict Mosher had not kept and 
performed, and gave judgment for Mosher for the 
amount lie claimed in his declaration as the value 
of his tools and equipment $ 13 , 905.50 (p. 2 ) less the 
$0,000. Among other of the numerous errors as¬ 
signed by appellant is that there was no evidence 
whatever to justify this verdict and that the amount 
represents merely a whim without foundation tor 
its support in the record, and that, finding for Kar- 
rick in .the covenant action the trover action should 
have also resulted in a verdict and judgment in his 
favor. 

Statement of the Case. 

The two actions had their origin in a contract en¬ 
tered into between the two on November 24 , 191 b, 
whereby Karrick employed Mosher and Mosher’s 
equipment for the erection of the reenforced con¬ 
crete work in an eight-story apartment at 1819 G 
Street on a cost plus a lixed sum basis (p. 31 ). 
There was a guarantee by Mosher (p. 33 , para. 13 ) 
that the cost of the work should not exceed $ 38,000 
and that he would finish pouring the reenforced con¬ 
crete in 25 weeks of good working weather (p. 32 , 
para. G). Mosher was to do the engineering work 
connected with preparing the structural design of 
the building and was to give the concrete construc¬ 
tion his close supervision (p. 31 , para. 3 ) and fur¬ 
nish the necessary equipment less $500 worth and 
receive $G,000 therefor. 

Mosher was to furnish the concrete working 
equipment and machinery, including lumber he then 




possessed (p. 31 , para 1) and claimed by Mosher 
(p. 34 ) to be sufficient and suitable for efficient 
handling of the job (p. 31 , para. 3 ) with the addition 
thereto of not exceeding $500 worth of machinery 
and equipment, including lumber, which Mosher was 
to order and Karrick pay for (pp. 31-2 paragraphs 3 
and 4 ) in order to bring Mosher’s equipment up to 
necessary completeness. Subject to Karrick pro¬ 
viding this $500 worth of additional equipment 
Mosher was “to procure all machinery, tools, equip¬ 
ment, labor and material necessary to conduct the 
concrete work” (p. 31 , para. 2). Mosher, as a con¬ 
sideration, was to be paid $6,000 in thirty weekly 
payments of $200, to begin when Mosher com¬ 
menced to haul his equipment on the job (p. 32 , 
para. 4 ). A time keeper was to be employed to keep 
a careful record of all labor, materials and equip¬ 
ment used or purchased, Karrick to pay weekly for 
the labor and materials entering into the concrete 
structure (pp. 32 - 33 , paragraphs 8 and 16 ), the total 
cost as stated being guaranteed to be within $ 38 , 000 . 
Mosher was to keep a careful, complete record of 
all costs of tools and equipment beyond what he 
already had and render Karrick a weekly statement 
of these (p. 32 , para. 8), as well as of the weekly 
construction cost. 

In case of dispute as to the desirability of ad¬ 
ditional equipment, the architect was to decide, his 
decision to be final (p. 32 , para. 4 ), and a further 
paragraph declared “in case any dispute arises be¬ 
tween the parties hereto under this contract the 
same shall be refered to the architect, whose de¬ 
cision shall be final and binding on both parties 
hereto.’ ’ 
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It was provided (p. 32 ): “Upon completion of 
the building, any machinery or equipment, includ¬ 
ing lumber, shall belong to the party who paid for 
the same” (except that any lumber incorporated in 
the structure, and the proof showed none, if belong¬ 
ing to Mosher should be paid for by Karrick at $10 
a thousand). 

“Upon the completion of the work (p. 32 - 3 , para. 
10), the machinery and equipment belonging to the 
first party (Mosher) shall at the cost of the second 
party (Karrick) be cleaned and painted and placed 
in as good operating condition as when he put to 
use on the job excepting ordinary wear and tear.” 

“11. The party of the second part agrees to pay 
for all hauling and moving of machinery and equip¬ 
ment to the site and upon the completion of the re¬ 
enforced concrete work, to pay for hauling such ma¬ 
chinery and equipment as does not belong to second 
party (Karrick) to such location as may be desig¬ 
nated by the party of the first part (Mosher). 

“ 16 . In case of the death or wrongful failure or 
refusal of the first party (Mosher) to perform the 
work, the second party shall have the right to use 
the working equipment and working machinery then 
on the job, to complete the job.” 

It was conceded by Mosher’s counsel during plain¬ 
tiff’s direct examination that Karrick had spent the 
$500 on equipment (p. 34 ) mentioned in the contract 
as to be added by him, so this contract requirement 
need not be considered as controverted. 

Disputes early arose between Mosher and Kar¬ 
rick as to the sufficiency and suitability of Mosher’s 
equipment for the work and as to Mosher’s per- 
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forma nee of construction (pp. 34, 49), there was a 
conference with the architect, two weeks given by 
him to Mosher to put on the job sufficient equipment 
and to erect a certain amount of forms (p. 49) (the 
concrete or cement being poured into these metal 
forms and they later removed) and Mosher failing 
(p. 49), Karrick himself took charge of the job (pp. 
34, 50). Mosher’s connection ceased on May 5,1917, 
since which date Mosher testified he had not been 
on the job (p. 34). Karrick took over Mosher’s 
equipment, on which Karrick testified he already 
had spent between $1,400 and $1,500 while Mosher 
was still on the job (p. 50), and proffered unsuccess¬ 
fully to show over $4,000 spent on it after Mosher 
quit (p. 52) and Karrick completed the contract. 

Mosher brought the covenant action on the theory 
that Karrick had unlawfully thrown him off the job, 
thereby breaking the sealed contract and depriving 
Mosher of earning the agreed fee of $6,000 and 
brought the trover action on the theory of a wrong¬ 
ful detention and use and hence unlawful conversion 
by Karrick of Mosher’s equipment (pp. 57, 89). 

Karrick pleaded to each declaration the general 
issue. To each action he also attempted to plead 
in recoupment or set off that Mosher had not per¬ 
formed his contract, had not done the work and labor 
in a proper manner and had not furnished the ma¬ 
chinery, appliances and equipment he, Mosher, had 
agreed to supply and that Karrick had been com¬ 
pelled to expend large sums on the latter and to com¬ 
plete performance of the contract of Mosher’s at a 
loss of $22,000 (pp. 2-3; 17-19). On motion the court 
struck out each of the special pleas to each declara- 
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tion (pp. 7; 24-25) and took the same action with 
reference to a similar plea filed under an amend¬ 
ment to the judicial code permitting equitable de¬ 
fenses to be made to actions at law (p. 8). This 
deprivation of a right to counterclaim is among the 
errors assigned (p. 28). 

The causes were consolidated and were tried to¬ 
gether. The jury and court by the verdict and judg¬ 
ment in (pp. 2(>, 92) the covenant action held that 
Mosher had not complied with his contract and that 
Karrick had not breached the contract, and hence 
under paragraph l(j, page 33, that Karrick had the 
right to throw Mosher off the job, take and use the 
equipment to complete the job. This covenant cause 
not being appealed by Mosher the verdict and judg¬ 
ment is conclusive against him, but is to be consid¬ 
ered in its bearing on the trover action. Karrick had 
the right, now by virtue of his favorable judgment 
acknowledged, to the equipment until completion of 
the job. No conversion therefore could occur until 
then. Mosher, the record shows, adduced no evi¬ 
dence of any kind whatsoever as to the value of the 
equipment after his connection ceased in May, 1917. 
Karrick’s testimony was all to the effect that 
Mosher's equipment by wear and tear in building 
construction was used up except to a negligible 
extent and had to have much money spent on it by 
Karrick to render it workable. Hence that there is 
no evidence whatever to support the verdict, Mosher 
having rested his whole case and evidence as to 
values on the proposition he was wrongfully fired 
off the job. His admission, by letter of his counsel, 
is that after the job was completed the equipment as 



a whole was worth practically little (p. 62), and as 
to the chief item that the cost ot their repair after 
the use they had was prohibitive. 

The Evidence in the Trover Action. 

Plaintiff Mosher testified that he had not been on 
the job since May 5, 1917. “None of plaintiff’s wit¬ 
nesses (p. 49) testified to being on the job or to 
seeing the equipment after the early part of May, 
Their testimony (except as to a letter from 
Mosher’s counsel put in evidence by appellant 
(p. 62)) was confined wholly to its value when 
Mosher’s connection with the job terminated a year 
or so before its completion. And this letter rejected 
tender of most of the equipment on the ground it had 
become worthless. 

Mosher testified (p. .34) that he “could not give 
a complete list of equipment on the job belonging to 
him at the time Karrick wrongfully ordered witness 
and his men off the job (May 5, 1917), but was very 
positive of the main machinery.” 

He had more than enough plates to build a half 
story at a time and after the cement poured in them 
had set for a week they could be used again. He 
gave from a memorandum a list of items left on the 
job when he quit. Plates came in sets of about 4000 
feet and cost $2000 a set and there were 9500 feet. 
Pater in his examination witness testified they cost 
$3000 a set then and $4000 now, and said he valued 
the 9500 feet at $7500 (p. 34). A special mixer with 
a hoist and engine he valued “at that time” (when 
he quit) at $2200. Other items were 190 feet of 
tower, value $1000, bucket $100, spouts $260, nine 




coils of cable $590, and enumerated a number of 
other smaller items (pp. 34-5). lie could not remem¬ 
ber how high the tower was when it left his yard 
nor when it was taken to the Ivarrick job. The 
plates had been used before they came on the job 
(p. 35). 

On cross-examination: “Q. Is it not the fact that 
on the Karriek job with Karrick paying for it there 
was a large number of additional feet put on that 
tower to make it higher? A. He made a few pieces 
that were in bad shape, not the entire tower though.’’ 

Mosher on cross-examination testified part of the 
plates claimed he had originally bought new but how 
manv were new and how many second hand when 
bought, nor how long he had the plates he could not 
remember, nor what he had paid for them (pp. 36-7). 
Some but what percentage were in bad condition 
May 1, 1917, he could not tell. While he was on the 
job men were employed in cleaning cement off the 
face of the forms or plates, though he, Mosher, dis¬ 
agreed with Karrick as to the necessity. With the 
cement on they were not as valuable as new plates 
(p. 38). 

What the cables he valued at $570 cost he did not 
remember (p. 38). 

Q. Then, how do you know they were worth 
$570 if vou do not know what thev cost ? 

On objection the court refused to allow an answer 
and appellant excepted, the court saying it did not 
matter what it cost. The spouting was in fair con¬ 
dition. Asked its cost the court sustained an objec¬ 
tion to requiring the question be answered (p. 39). 



Edgar B. Mosher, father of plaintiff, testified on 
direct examination lie knew what the plates cost, had 
purchased several sets of them, and there were on 
the job around 9500 to 9800 feet (p. 39). A few 
were in bad condition and 10 per cent needed a little 
something done to them. His competency to testify 
to the value of the plates involved in the suit being 
questioned, witness in answer to appellant’s counsel 
testified, “I have bought second-hand plates, but I 
am not considering these second-hand. The question 

is the value ot these plates on the ground. Isn’t 
that it?” 

Once in 1910 he had negotiated, he said, a sale of 
second-hand plates from one party to another. He 
guessed it was twice he so negotiated. The plates 
in question, practically all of them had been used, 
half of them on one job and the other half on two 
jobs. Objection to witness’ competency was over¬ 
ruled and appellant excepted (p. 41). Thereupon 
the witness testified that the plates on the ground on 
the Karriek job were worth around $7500. The 
Ransone mixer was worth $2200. He knew what 
towers, booms, buckets, etc., cost. 

Over objection and exception that it had not been 
shown the tower at 190 feet high w^as Mosher’s wit¬ 
ness testified the 190 feet tower would he worth about 
$1000. He testified to the value (p. 41) of various 
small items and said that w^as the value at that time, 
April 28, 1917, when plaintiff gave the architect a 
list of his equipment. Included in the items were 
nine cable ropes $150, one bucket $125, 100 feet of 
spouts $240. 

Over objection and exception and after a state¬ 
ment of witness that he had no personal knowledge 
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whether same ever got on the Karriek job, witness 
testified one Giddings was employed by plaintiff and 
that there were 4000 feet of plates in Giddings’ yard 
and that they disappeared from there and were 
worth about $3000, an 1 beam in Giddings ’ yard 
$30 and as to the value also of other items (p. 42) 
in Giddings’ yard. 

On cross-examination witness said he did not know 
the size of the I beam in Giddings’ yard, blit the 
price was 10 cents a pound (p. 44). Cross-examined 
as to whether the price was not Hl> cents a pound 
(p. 45), witness after recess corrected this testi¬ 
mony (p. 47), as he did as to cost of the bucket to 
$05 (p. 47), after on cross-examination he had testi¬ 
fied the bucket had been used before and had a value 
of $125, and had been asked if a new bucket did not 
cost at the time $55. 

The big Ransome mixer had been used before but 
was in good condition except its governor stuck. It 
cost about $2500 and when moved to the Karriek job 
was worth $2200. The wheelbarrows had been used. 
They cost $3.50 a piece to $5. On direct he had said 
their value was $5.50 each. 

The spouting had been used a year before it was 
brought to the Karriek job, there was 100 feet of 
it but it had not been used much. Questioned as to 
its cost on objection by Mosher’s counsel the court 
asked appellant’s counsel for and was shown au¬ 
thority that what a thing cost was evidence as to its 
value, and the court said: “I find that vou mav ask 
how much this property cost. You are right and I 
am wrong” (p. 44). 

Witness testified (p. 44), when asked what lumber 
was on the job, “I have very little knowledge of the 
job at the present time.” 
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Spouting and hopper all combined he testified 
(p. 46) cost new for a section of 32 feet $60. Asked 
why then he valued 100 feet of used spouting at 
$240, witness said it should be 128 feet. 

The tower on the Karrick job was brought there in 
pieces or sections (p. 47). He should say it nat¬ 
urally on Mosher’s time and with Mosher’s material 
ran up to about 60 feet. Whether Karrick’s lumber 
was used to increase the height from 60 to 190 feet 
he did not know. 

On redirect examination over objection and ex¬ 
ception witness testified (p. 47) at the time of the 
inventory of April 28, 1917, there was enough mate¬ 
rial of Mosher’s there to construct a 190-foot tower. 

The cable rope was all second-hand. It cost from 
two to eight cents a foot for some, and puts five 
cents a foot on it or $150 (p. 46). Plaintiff had tes¬ 
tified they were worth $590 (p. 35), but on cross- 
examination the court had refused to permit its cost 
to be developed (p. 38). 

Harry P. Geddings, an employe of Mosher, testi¬ 
fied Mosher had some material in his, Giddings, back 
yard (p. 47) and two or three days after he left 
some of Karrick’s men delivered it on the job. 
“ There was a lot of material and some angle iron, 
and some of these tubular supports for supporting 
tioors, and some I beams.” 

On cross-examination he testified it was moved 
in a horse-drawn wagon, he had not estimated the 
quantities and only knew the kind of material there. 

One Drew had testified in the covenant action as 
to measuring a wall plaintiff had poured and that it 
was straight (Karrick’s contention being it was not) 



and plaintiff Mosher identified the part of wall that 
had been shown Drew (p. 48). 

Daniel Bateman testified only generally as to 
equipment Mosher had on the job and gave no evi¬ 
dence as to value (p. 48). When ordered off a 
quarter of the plate forms for the ground story wall 
had been erected. He believed there were enough 
plates or forms in good condition to put up a half 
story at a time. He would not say 30 per cent of 
them were in bad condition. Witness, when ordered 
off, had men cleaning off the cement on the forms 
and re-enforcing some with angle irons under Mo¬ 
sher’s orders. Witness knew he had worked on one 
job with the plate forms, but how much more he did 
not know. 

On cross-examination the court refused on ob¬ 
jection and exception noted to permit appellant to 
show the architect had called attention to the fact 
it was not proper to use plates or forms coated with 
cement in wall construction or that complaint had 
been made Mosher had not sufficient equipment. 
There was no other evidence for plaintiff as to 
values save in substance that above given. 

Appellant in defense testified to his long experi¬ 
ence in concrete construction (p. 49), and to his ex¬ 
tensive knowledge over a course of years of deal¬ 
ings of prices as obtained from buying and selling 
both new and second-hand machinery (p. 57). 

Witness had disputes with Mosher as to suffi¬ 
ciency of Mosher’s equipment (p. 49). 

As to the tower sued for appellant testified 
Mosher had only 60 feet of tower and of this 60 feet 
the oak runways were rotten and witness took them 





out and put in new ones, as he did with missing iron 
shoes to the runway. Appellant had paid for the 
lumber, the bolts and plates and the labor cost of 
increasing the tower to 180 feet and produced paid 
bills totalling $214.28 for the materials which went 
into increasing the tower’s (p. 50-51) heighth to 180 
feet (p. 50) and improving 60 feet of Mosher’s. 

While Mosher was still on the job appellant had 
paid out between $1,400 and $1,500 on equipment 
coming under Mosher’s contract. 

The court suggested witness separate those things 
he had paid for as entirely separate articles from 
those that went to repair or improve Mosher’s equip¬ 
ment and could not be separated and the witness 
thereupon named (p. 50) many of the items Mosher 
claimed in the trover action and as to a number of 
them said they had been used upon the job and re¬ 
placed by others which also wore out (p. 51). 

A bill was offered for $117.77 for parts for the 
mixer paid for by appellant together with the freight 
thereon. 

The big mixer Mosher had was not complete or 
in working order (p. 50). Appellant furnished the 
magneto, which could be taken off; new gears, the 
old gears wearing out, and they could be taken off 
but would be of no value off; put in a new piston, 
but whether it could be taken out he did not know; 
repaired the cylinder, but did not know if it could 
be taken out (p. 53); a battery was bought for the 
big mixer (p. 53). lie replaced wrenches, clamps, 
rods, tools, etc., of Mosher’s which wore out, and 
also fastenings of the plates. Many of these new 
ones wore out and were replaced by others. 



Appellant’s counsel offered to show besides the 
$1,400 expended while Mosher was there by original 
bills over $4,000 paid out in equipment and additions 
to Mosher’s equipment after Mosher’s connection 
ceased, but the court on objection refused and ap¬ 
pellant excepted. 

A letter from appellant answering a written de¬ 
mand (p. 34) of Mosher’s counsel for surrender of 
various equipment and a verbal request of Mr. Mar¬ 
shall for a list of appellant’s expenditures on the 
tower and mixer was offered in evidence, the whole 
spent on tower and mixer totalling $1,386.67 (p. 55), 
appellant asking settlement on a 50 per cent basis 
for these expenditures (p. 55). 

As to the metal forms or plates constituting the 
largest item of claim in the present or trover action 
appellant’s evidence as to its value was in substance: 

Karrick (p. 51): Many of these metal forms were 
in bad repair. “A part of that repair (p. 51) was 
done before Mosher left the job, but they were re¬ 
paired over again, because they became damaged in 
course of use, and became damaged on these forms.” 

“•Much of this money expended on equipment was 
for putting in condition the plate forms Mosher was 
to use in lining up the walls and pouring concrete. 
These plates were all covered with cement, some 
with a good deal more cement than others. The 
edges of some were badly bent, that is the angle 
iron back of the plates. The faces of the plates were 
entirely off in some cases; some plates were partly 
loose and some came off in handling. Some were 
damaged in other ways. The lock holes where the 
patent clamps were supposed to work in were broken 
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in some instances. Some of the plates had as much 
as a half inch of concrete stuck on the face. 

“Ihe Mosher plates originally were built a 32nd 
of an inch thick, welded on to an angle iron form. 
Some had come off entirely and some were partly 
loose and eventually came off. When they started 
there was 2o per cent or 30 per cent of the plates in 
amaged condition. There were only enough plates 
of a suitable and usable kind for one-fourth of a 
floor at a time so that it was required to move the 
plates four times to finish each floor. There was 
a little wastage each time they were moved. They 
had to be moved 32 times, so that by the time they 
got to the last move a good many of them had be¬ 
come damaged and the amount of plates they had 
that were fit to use was very noticeable towards 
the last. Mosher had about 4,500 to 5,000 feet of 
usable plates as shown by an accurate count taken 
of them by witness’ men and Mosher’s own man 
after Mosher rendered his statement of his equip¬ 
ment to the architect. 


Witness testified that the bolts and washers used 
on the plates were all used up and they had to buy 
others as they wore out. There were not sufficient 
of these originally. They bought all the washers 
they could obtain in every hardware store in Wash¬ 
ington and finally had to go to Baltimore and Phil¬ 
adelphia to get more necessary to use on the job. 

.. ■, « necessary in connection 

with the plate forms. Mosher did not have them, 
and witness bought them as part of the plate equip¬ 
ment.” (Aote: Bateman's testimony (p. 48) was 
that Kanick had bought these pipe spreaders.) 


When Mr. Marshall made a demand in August, 
1918, the plates had been used 32 times, and those 
later used in building the pent house were used 33 or 
34 times. The plates on the job were unsalable be¬ 
cause of the cement on them and the expense of re¬ 
moving it (p. 58) and the junk man for this reason 
would not take them. 

There was introduced a letter dated March 27, 
1019, from Mr. Mosher’s lawyers, to whom Mr. Kar- 
rick's attorney, after the building was finally com¬ 
pleted, had tendered the plates and other material 
(pp. 60-61). As to the plates Mosher’s attorneys, 
after Mosher examined them, wrote: “The plates 
have been ruined and could not be repaired, except 
at prohibitive expense.” 

On cross-examination Mr. Karriek testified that 
there were of usable plates on the building only 
4,400 to 4,800 square feet (p. 64). It took 16,000 to 
18,000 to set up one floor of the building. A lot of 
the plates were odd sizes that did not fit his walls. 
He had used the plates after Mosher ceased be¬ 
cause he could not at that time (the war period) 
get dressed lumber for forms (p. 66) due to a gov¬ 
ernment embargo and could not get brick for a brick 
structure. 

The pent house work was started about December, 
1018 (p. 66) and some of the plate forms, concrete 
mixer and tower were used in this work. Every time 
the plates were used there was some damage and 
wastage and when the pent houses were erectd it 
took half the plate forms they had for this work. 
Appellant had rented an adjoining lot for Mosher’s 



material when the work was started and later the 
building being finished the plates, etc., were piled up 
there. 

Joseph Grant, an experienced concrete construc¬ 
tion foreman, who put up the concrete work after 
Mosher was ordered ott, testified to the damaged 
condition of many of the plates w T hen Mosher left 
and that at that time Mosher’s men were cleaning 
off the cement on them (p. (16). Hundreds of special 
plates w^ere not usable. About 30 per cent of the 
plates were out of order. All the Mosher plates 
w T ere second hand and too light for heavy work such 
as the Monmouth (p. 07). Mosher’s equipment w T as 
repaired every time it was taken down; some of the 
plates would be busted or something wrong with 
them. Each time there would be a lot of plates that 
could not be repaired. 

Charles Gregg, architect, testified that of the 
Mosher plates in the w’alls 30 per cent were in bad 
shape (p. G8) while Mosher w T as on the job. Mosher 
had promised to take out the plates that had cement 
sticking to them. Clamps were missing and wires 
were passed through plates instead. 

Harry Plager, time keeper and purchaser of ma¬ 
terials for the job, testified that six days after 
Mosher left he counted the plate forms set up and 
the\ were 4,372 square feet. Practically every time 
the plate forms were removed after concrete pouring 
they had to be repaired and straightened out. In 
August, 1918, the plates were in pretty bad condi¬ 
tion, but with ordinary repair about 25 per cent of 
them could be used. After that some were used to 
pour part of the top floor, pent houses and basement. 
Their value was simply as junk. 



From the Gidding’s yard he had obtained after 
Mosher left, Giddings saying he had some plates 
back of his house which witness could get (pp. 74-5), 
a hundred plates of assorted sizes and some two by 
fours, and a quarter of a ton of steel, leaving other 
stuff there. 

During the examination of Mr. Karrick it was 
conceded by Mosher’s counsel a demand was neces¬ 
sary (p. 57) and this became the law of the case, 
the first demand being placed when Mosher “had 
been wrongfully put off” (the period of Mosher’s 
testimony as to values) and the other demands in 
August and September, 1918. 

As to the spouting, hoisting bucket and hoisting 
cable claimed bv Mosher, Karrick’s testimony, cor- 
roborated by Grant and Plager, was that all had 
worn out on the job. Mosher’s hoisting cable had 
broken in use letting down and smashing the bucket 
(p. GO), Karrick had bought a new hoisting cable 
from the Otis company and a new bucket (p. 00). 
Mosher brought on the job 00 to 80 feet of worn 
spouting and Karrick had added to this a new 
cantilever section of spouting. The concrete went 
through this spouting and at the close both lots 
of spouting were worn out, hardly saleable as junk, 
and they had to use gunny sacks (p. 00) around the 
spouting at the close to get through the job. See 
cross-examination (p. 05). 

The letter of Mosher’s counsel to Karrick’s coun¬ 
sel of March 27, 1919, as to this, says that after ex¬ 
amination of it Mosher reported: “The spouts, 
tower and boom are worthless from hard usage, 
neglect and lack of paint. The old guy cable is also 



worthless from neglect. # * * He found a good 

hoist bucket, but the latter is not the one supplied 
by him. ,, 

Joseph Grant testified (p. G6) to the breaking of 
Mosher’s second hand guy ropes and the hoisting 
cable and the fall and smash of the hoisting bucket, 
and that Mosher’s three sections of 16 feet each of 
spouting was leaking when brought on the job. 
Plager testified that both the spouting of Mosher & 
Karrick were perforated and worn out when 
Mosher’s demand of August, 1918, was made (p. 70), 
and that neither spouting had any value then and 
also as to tall and smash of Mosher’s bucket (pp. 
70, 72), so rope and bucket were only junk there¬ 
after (pp. 70, 72). 

As to the tower Grant testified when hauled on the 
job it was a pile of lumber, a knocked down tower; 
Mosher had his frame work but not hardware, bolts 
or anything ol that kind (p. 66). On cross-examina¬ 
tion he testified that the tower was in sections of 
16 feet and was erected to a height of about 60 feet 
when Mosher left; a lot of the bolts were missing. 

Plager testified (p. 70) that Mosher bought and 
witness O.Kd. the bills and Karrick paid them for 
iron plates and bolts used by Mosher in erection of 
the tower. Exclusive of what Karrick put on it he 
should say $1 a foot was about right for Mosher’s 
part of the tower. 

Karrick’s testimony as to the small mixer was 
that it ought to bring $200, though out of order 
(p. 57). 

The Ransome concrete mixer was worth $300 when 
he took it over, though he had to put on new parts 



and overhaul it (p. 58), and without his added parts 
he should say in August, 1918, it was worth about 
$150, about 4,000 yards of concrete having gone 
through it. 

Mosher’s attorney’s letter as to these said (p. 62): 
“He (Mosher) says that the small mixer and the 
Ransome mixer are all apart and appear to be in 
very bad shape and that parts of same are beneath 
large piles of plates,” but offered to accept them if 
“assembled and put in proper repair by Mr. Kar- 
rick.” 

Grant’s testimony was that all of Mosher’s equip¬ 
ment needed repair when Mosher left. “The con¬ 
crete mixer was not in condition to run because of 
trouble with the engine though the big mixer w T as 
all right except as to the engine parts. The little 
mixer he had never used, but he had observed that 
it had broken down a couple of times while Mosher 
was using it and that it had been repaired a couple 
of times while Mosher was using it.” 

Plager’s testimony was that after Mosher left 
they bought a magneto for the mixer and had it re¬ 
magnetized and had odds and ends done on it (p. 72). 
Exclusive of what they put on he thought it worth 
$150 in August, 1918 (p. 72). 

As to the big mixer Karrick had put on a carbure¬ 
tor, a magneto, about 100 spark plugs, small pinion 
gear and brake shoes. Taking out these things it 
was worth $250 in August, 1918. 

As to most of the small tools, etc., described in 
the trover suit the evidence was that they were used 
up in the work and replaced and the replacements 
used up, the value of what was left being very small 
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(pp. 58, 59, 60, 65, 67, 73-5), it being further stated 
that Ivarrick had paid originally for a number of 
them. A few items of small value were articles 
burned up in a fire in a small office at the building 
occupied by Mosher, the fire occuring before Mosher 
left. 

Evidence was adduced of correspondence passing 
at the time of and subsequently to demands made 
by Mosher in August and September, 1918, when 
the building was not quite finished, of correspon¬ 
dence between counsel for the respective parties 
after it was finished (pp. 54, 55, 56, 60, 62, 63). It 
shows that Karriek, when the demand was made, 
claimed Mosher was indebted to him for large sums 
spent on the equipment, that Mosher’s severance 
from the job was proper and lawful under the con¬ 
tract and that Karriek was willing to turn over the 
equipment on payment of part only of his expendi¬ 
tures, but claimed a lien. That after the building 
was wholly completed he offered to turn over the 
material he had unconditionally, but Mosher would 
accept only conditionally part of the equipment — 
not including plates, spouts, tower, cable and other 
articles, these last being stated as worthless and 
constituting at least three-fourths of the amount 
sued for. 

Over objection 'and exception that it had been 
testified to in chief Mosher was permitted in rebuttal 
to testify to condition of a large part of the equip¬ 
ment (p. 76-77). 

Appellant’s counsel excepted to disallowance by 
the court of various instructions, but as they can 









be best referred to in argument in the brief, they 
are not here referred to. 

ARGUMENT. 

No Evidence to Support the Verdict. 

Counsel have set forth the evidence as to values 
extensively in the statement of facts for the reason 
that they submit there is no evidence in the case 
on which in any view of it and by any arrangement 
of values tlie verdict can be justified. Counsel for 
plaintiff rested absolutely all his evidence as to 
values on the alleged values of May, 1917, claiming 
the conversion occurred on that date when Kassick 
he claimed wrongfully ordered Mosher off the job, 
and then and there breached his covenant and con¬ 
verted Mosher’s equipment. No evidence was of¬ 
fered by Mosher of condition or values after May, 
1917, or of depreciation or of wear and tear. The 
reason is obvious, because Mosher’s letters by his 
counsel said Mosher had examined the material and 
equipment (then piled up on a lot adjoining the 
building) after the building was entirely finished 
and that except as to a small part of the equipment 
by reason of hard usage, etc., was valueless. That 
wear and tear must be great in such construction is 
obvious. 

The verdict of the jury and judgment in the cove¬ 
nant action conclusively establish that Mosher 
breached the agreement and was properly put off 
the job, and hence could not recover in the cove¬ 
nant suit. Karrick therefore was lawfully entitled 
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tinder the contract to take and use Mosher’s equip¬ 
ment to complete the job and was not liable for 
wear and tear (top of page 33). Being entitled to 
use of Mosher’s equipment, of course it is impossi¬ 
ble for conversion to have taken place as of May, 
11)17, the sole date Mosher or his witnesses testified 
as to condition of equipment or its values and after 
which date practically all its use and wear and tear 
occurred. 

The contract provided: 

“lb. In case of the death or wrongful fail¬ 
ure or refusal of the first party (Mosher) to 
perform the work the second party shall have 
the right to use the working equipment of 
working machinery then on the job to com¬ 
plete the job.” 

There being then no question under the judgment 
and contract that Karrick was entitled as of right 
to the equipment, all evidence as to values in May, 
1917, and condition of the equipment at that time, 
is worthless and of no probative force as to condi¬ 
tion or value more than a year later after it was 
lawfully used in and worn out or greatly depreciated 
in erection of this large building to eight full stories 
above where it was when Mosher quit. The contract 
provided: 

“Upon the completion of the work, the ma¬ 
chinery and equipment belonging to the first 
part shall, at the cost of the second party, be 
cleaned and painted and placed in as good 
operating condition as when he put to use on 
L . *he excepting ordinary wear and tear ” 




Mosher offered no testimony either actual, spec¬ 
ulative or theoretical as to what this wear and tear 
or depreciation resultant from use either was or 
theoretically might be. That in use on a large build¬ 
ing much of such equipment wears out and all heav¬ 
ily depreciates is such common knowledge as to be 
judicially noticed. 

The only evidence before the jury as to values, 
not in May, 1917, but from August, 1918, on, then, 
is that of the appellant. 

The evidence is all to the effect that after use 
during this period the equipment was practically 
worn out and of little value and there ivas no con¬ 
trary evidence. On no hypothesis of the evidence 
as to values can the values found in the jury’s ver¬ 
dict be upheld. 

If it be said the jury may have disregarded all 
appellant’s evidence, then it results there was no 
evidence as to values when conversion took place, 
for in the covenant action the jury said Mosher was 
lawfully ordered off the job. 

If it be said the jury may have accepted part and 
rejected part, it remains that by no such method 
can the verdict bo reconciled, for there is no evi¬ 
dence enabling by such presumption the verdict an¬ 
nounced to be upheld actually or by approximation. 

If it be said the jury accepted appellant’s evi¬ 
dence, then that evidence is all to the effect the 
Mosher equipment was not worth the amount Kar- 
rick necessarily had spent on it as to parts severa¬ 
ble from the rest, and as to which severable articles 
the court’s instruction (defendant’s prayer No. 6, 
page 79) said they should allow Karrick in com- 



puting value of the rest and so the verdict should 
have been for defendant. 

Also the court’s instructions (Nos. 6 and 8, page 
80) said Karrick should be allowed for ordinary 
wear and tear and that the jury should not specu¬ 
late but find from the evidence values. The jury 
therefore should have accepted defendant’s testi¬ 
mony. It had no right to disregard the evidence, 
not of one, but of several witness for defendant; 
evidence consistent and in accord with common 
knowledge as to the effect of heavy building use 
on equipment; evidence corroborated by the letter 
of Mosher’s counsel refusing to take, without con¬ 
dition, the most valuable parts according to 
Mosher’s testimony of his equipment and parts that 
if omitted make impossible the rest of it if un¬ 
touched could be worth even a thousand dollars. 

But the verdict and the record, by their own in¬ 
trinsic evidence, show how the jury reached its ver¬ 
dict. In the tower action Mosher claimed $13,905.50. 
He claimed in the covenant action his cost plus fee 
should have been $0,000. The jury decided against 
him in the latter. Taking $6,000 from $13,905 leaves 
$7,905, the exact amount of its verdict, irreconcila¬ 
ble with any possible juggling of the figures in the 
trover case or the evidence adduced. 

Obviously the jury believed Mosher entitled to 
something for his equipment not returned to him 
after the building was erected, though he was law¬ 
fully put off the job and took the method stated of 
naming the amount. As such it should not stand. 
Verdicts must conform to some legal theory and 
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some view of the evidence and not be a matter of 
whim or a supposed equitable arbitration. 

There was an exception to the charge on the 
ground plaintiff had adduced no evidence of values 
in 1918 (p. 90). 

Thompson & Merriam on Juries, Sec. 418: 

“Where the verdict which the jury re¬ 
turned cannot be justified upon any hypotlie- 
sis presented by the evidence, it obviously 
ought to be set aside. It would neither con¬ 
form to the plaintiff’s evidence, nor to that 
of the defendant; it would be a verdict with¬ 
out evidence to support it. And it is not to 
be tolerated that the jury should thus as¬ 
sume, in disregard of the law T and evidence, 
to arbitrate the differences of parties, or to 
decide according to some supposed natuial 
equity, which in reality is merely their own 
whim.” 

The Court Should Have Directed a Verdict for 
Defendant As Requested in Prayer One. 

It was conceded by defendant’s counsel that a de¬ 
mand was necessary. I nder the contract Karrick 
was entitled to retain the equipment “to complete 
the job” (para. 10, p. 33). The architect’s decision 
as to a dispute was declared “final and binding 
(paragraphs 4 and la). The concession a demand 
was necessary was the law of the case. The only 
demands were in May, 1917, August, 1918, and Sep¬ 
tember, 1918. At that time the job was not com¬ 
pleted. Completed means, finished, not nearly fin¬ 
ished. There is no contradiction in the record of 




the evidence that the concrete work was not com¬ 
pleted until the pent houses were constructed and 
concrete work necessary on the roof done, and that 
the Mosher equipment was used on this work. It 
may be that, except as to these portions, the rest 
was finished and that the main parts were done and 
the equipment was being held merely to await some 
work at the final finishing oft* stage, but this did not 
entitle Mosher to the equipment. The pent house 
and roof concrete pouring did not occur until De¬ 
cember. This was not controverted. A demand 
prior thereto was not warranted. Assignment of 
Error 4 (p. 28). 

If it be said that the jury had not yet returned 
its verdict when the instruction was asked, the an¬ 
swer is that the evidence shows there had been a 
dispute and that the architect’s decision, however 
informal it may have been, was that Mosher had 
not kept his promise to get sufficient equipment 
there and had instructed Karrick to take charge, 
who did so (p. 49-50). This was final and the Court 
should have so instructed the jury. There was no 
contrary evidence. 

City of Martinsburg and other cases in Su¬ 
preme Court. 

See also in this connection prayers 2 and 7, 
which was refused (p. 78 and 80). 

The Court Erred in Refusing Defendant’s Prayer 6 
and Instead Charging Mosher Was Entitled to 
Anything Karrick Added, But Could Not Take 
Off Without Damage to the Article, Exception 
Being Noted to the Charge. 
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It is submitted the defendant’s prayer (p. 79) on 
this point correctly stated the law applicable and 
that the Court’s charge was misleading and subject 
to the exception (p. 90) that it permitted the jury 
to find Mosher entitled to the value of the equip¬ 
ment in a better condition than when Karrick took 
it over, ordinary wear and tear excepted. 

The Court Erred in Refusing Positive Testimony of 
Expenditures on Mosher’s Equipment. 

In this connection the Court’s attention is invited 
to the error of the Court in refusing to permit ap¬ 
pellant to show expenditures of over $4,000 on 
Mosher’s equipment after Mosher’s connection 
ceased (Assignment 20, p. 29). Mosher had testi¬ 
fied in the most general terms as to the value of 
his equipment and the Court, as the record shows, 
had permitted the widest latitude on his part as to 
the worth of his equipment in the spring of 1917. On 
cross-examination Mosher had, as the record shows 
(p. 36-38), constantly avoided or evaded and being 
specific as to cost or condition of any of his equip¬ 
ment or the amount of its use, and had dealt onlv 

• 

in generalities, and the Court finally had refused to 
permit him to be examined as to costs and details. 
The father likewise had been permitted wide range 
of opinion and fancy as to values, to state an opinion 
of which in his opinion were the values “on the 
ground on Karrick’s job;” likewise had been 
vague and indefinite and free from memory 
on specific points and his evidence had disclosed 
valuation opinions for second-hand stuff above cost 
of new material (p. 39-47). And the Court had gone 




so far as to permit valuations on Gidding’s yard 
materials, never proved ever to have got on the job, 
and plainly prejudicial and intended to be to ap¬ 
pellant. Ihe law is that a wide range is permitted 
both in examination of experts and contradiction of 
expert evidence. 

Karrick undertook, as bearing on the value of 
Mosher’s equipment at the only time Mosher had 
adduced any evidence as to its condition or value 
to show by original bills expenditures of over $4,000 
in purchase of necessary equipment and additions 
to Mosliei s equipment. The evidence certainly had 
probative force as bearing on the value of the equip¬ 
ment and Mosher’s credibility. Its exclusion there¬ 
fore was error. 

The Court clearly erred in admitting any evidence 
as to material in Gidding’s yard. It was not at¬ 
tempted even to show how much there was of it or 
its condition. 

Evidence of Costs Was Material and Competent and 
Its Exclusion Prejudicial. Its Admission From 
Another Witness Than Plaintiff Did Not Cure 
the Error. 

Mosher having placed his own values on direct 
examination on his equipment in May, 1917, appel¬ 
lant proceeded on cross-examination to develop that 
it was secondhand, and to ascertain its exact cost, 
Mosher having in direct examination given two dif- 
feient figures for the plates. The Court early indi¬ 
cated a decided view what a thing cost was no evi¬ 
dence of its value. After vain endeavors to obtain 
from Mosher what the plates cost (p. 36-7), the mat¬ 
ter came to a head on cost of cables (p. 38) and 



spouting (p. 39), the Court squarely ruling out evi¬ 
dence of costs on appellee’s objection and giving 
appellant exceptions. This was plain and vital 
error. 

The fact that he was owner did not entitle Mosher 
any more than any other witness to state value. 
Molton vs. Smith, 27 R. I., 57. lie could testify only 
on the theory that as an expert he knew. 

Jones on Evidence, section 82(J, states the rule: 

“Where the plaintiff has testified as to his 
opinion of the value of property, it is com¬ 
petent for the defendant to show, by his cross- 
examination, the price for which it was 
actually purchased. ’ ’ 

Wells vs. Kelsey, 37 N. Y., 143: 

“Where, in an action to recover damages 
for the conversion of property, the plaintiff 
attempts to establish the value of the prop¬ 
erty converted by his own mere opinion, it is 
competent to show on cross-examination the 
price actually paid for the property on two 
business sales made prior to the commence¬ 
ment of the action.” 

The above case is an excellent illustration of the 
looseness of Mosher’s so-called evidence and that its 
extravagance of opinion should have been permitted 
to be demonstrated by a searching cross-examination 
for definite facts, Wells vs. Kelsey being one of con¬ 
version of second-hand boilers which plaintiff valued 
at $800 and as good as new, and it was developed 
they cost $500 two years before. The New York 
court adverted to this in the opinion and said: 




. . The authorities on this subject are de¬ 
cisive and uniform, and we think the rule they 
establish is sound in principle.” 

The rule further is, where the conversion takes 
place, as here found by the jury at a later time and 
after lawful use and consequent depreciation, that 
it is w hat Mosher did not attempt to prove, namely, 
the value at the time of failure to deliver on demand] 

with its then condition and its depreciation that must 
be proved. 

In Jones vs. Morgan, 90 N. Y., 4, the court held: 

‘‘The measure of damages was the value of 
the property at the time defendant failed to 
deliver on demand with interest; that, as it 
was impracticable to prove its market value 
at that time, or to get a valuation from ex¬ 
perts because of the loss of the property, it 
was the only way and so proper to get at the 
value by showing the cost, the condition it was 
in, and the depreciation from use.” 

See also Campbell vs. Woodworth, 20 N. Y., 

499 (a forced sale by auction in an action of 
trover). 

In Hudson vs. Northern Pac. R. R. Co., 92 Iowa 
231, the court said: ’ 

“As held in Curren vs. Sebring, 96 Mich. 
o53, where defendant testifies that the build¬ 
ing was worth $400 or $500 when he bought 
it, it is competent to show on his cross- 
examination that he only paid $85 for it.” As 
bearing upon the error in refusing to allow 
appellant to recoup from appellee it is to be 
noted that in this case, a suit in assumpsit to 



recover for moving a building, defendant was 
allowed to recoup for alleged injury thereto .’’ 

Carr vs. Moore, 41 N. II., 131: 

Hi is was a horse trade and the question 
u as whether the east price of the horse traded 
was admissible as evidence of value. The 
court said: ‘The age, appearance and quali¬ 
ties of that horse, and the price for which he 
sold, were competent evidence tending to show 
the value of the mare.* ” 

Ihe court finding the horse by the evidence to 
have been in the same condition and that for many 
years there had been slight fluctuations in value held 
evidence of prices a year afterwards was compe¬ 
tent—but expressly based this on the thing sold 
being in the same condition. 

Luse vs. Jones, 3 ( J N. J. L., 707: 


“The first exception insisted upon is, that 
the plaintiff was allowed to prove the cost of 
a bedstead, as tending to show its value. This 
cost was the price at which a regular dealer 
in such articles had sold it when new, in the 
ordinary course of trade. A sale so made was 
evidence of the market value of the thing 
when new and the value of such goods when 
worn can scarcely be ascertained, except by 
reference to the former price and the extent of 
the depreciation.” 


Imhorst vs. Burke, 7 Daly (N. Y.), 54. An actiou 
for conversion of second-hand furniture. The only 
testimony was that of plaintiff. The court said: 


“We are of opinion that the evidence of 
value of the goods withheld from the plaintiff 
is too vague, general and uncertain to sustaiu 
the finding of the referee on that question. 
The goods consisted of office furniture, desks, 
chairs, carpets, shades and screens, iron rail¬ 
ings, stoves, paper baskets and similar arti¬ 
cles, all of which had been used by S. M. & Co. 
for some time before the plaintiff acquired 
title to them. 

“Without showing the length of time they 
had been in use, the amount of wear they had 
been subjected to, the condition in which they 
were at the time the plaintiff demanded the 
return of them, or their adaptability to use 
elsewhere, the plaintiff, who was his own and 
sole witness as to value, claiming to be an ex¬ 
pert because he had furnished offices and 
bought and sold furniture on several occa¬ 
sions for his own use, and in the course of 
his business, was allowed to state, as the basis 
of his valuation, the original cost of the arti¬ 
cles with a deduction of ‘one-third old for 
new.’ This rule of one-third off the cost was 
adopted by the referee in assessing the value. 
No reason was given for applying such a rule 
except the plaintiff’s statement that he con¬ 
sidered the property worth one-third less than 
its original cost. He had not bought all the 
property himself, and he testified from the 
books as to the cost of a portion of it at least. 
There can be no ground for such an inflexible 
rule with reference to second-hand furniture; 
the value of which must depend upon its con¬ 
dition. Judgment reversed.” 

Motton vs. Smith, 27 R. I., 57. Action for con¬ 


version. 




“The witness was not shown to have any 
knowledge of the value of such articles, but 
her estimate of their value was admitted be¬ 
cause she claimed to have been the owner of 
them, this was manifest error. The exact 
question arose in Gregory vs. Fichtner, 27 
Abbott Xew Cases, 86, where Judge Pryor 
said: ‘As a condition of the admissibility of 
her opinion it was necessary to show that she 
was competent to form an opinion; in other 
words that she was an expert on the value of 
jewelry. That a witness cannot testify as an 
expert unless he be an expert is elementary 
law and familiar practice.’ ” 

The court erred in permitting Mosher, senior, to 
testify as to values. The record shows he was 
plainly guessing. Objection was duly made to his 
competency, and his only qualification was a negotia¬ 
tion once and, he guessed it was twice, for some 
plates between the patentee and another partv. 

Mosher, senior’s, testimony was, as said in Allen 
vs. Kirk, 81 Iowa, 663, 

“a mere guess and does not attain to that 
certainty that entitles it to be considered as 
evidence.” 

h or various materials he gave opinions for second¬ 
hand stulT exceeding cost of new material even as to 
such things as shovels and spouting. 

It is true that some courts have held that the trial 
court s decision as to whether a witness is competent 
to testify as an expert is not reviewable, but much 
the better authority is that the court’s decision is 
reviewable. 


Congress Spring Co. vs. Edgar, 99 U, S., 645, 
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As to the error in excluding evidence by plaintiff 
of costs, the court on the motion for new trial, con¬ 
ceding the error, held it could not avail appellant 
because after making the error the court on a later 
date had acknowledged its error and thereafter 
plaintiff had returned to the stand. This return was 
not m connection with the matter of costs or the case 
as a whole at law. It was merely to identify a piece 
ot wall which another witness had testified he had 
examined and measured but had not clearly identi¬ 
fied. No tender was made by plaintiff’s counsel or 
court of the plaintiff witness for examination in 
general or as to costs, or for any other purpose than 
t at for which recalled. There are cases saying the 
error is waived where the court or counsel after the 
erior tender to opposing counsel opportunity to go 
into the excluded matter with the excluded witness 
hut this is the limit of the rule. 

Thus in one case it was held the error still re¬ 
mained though five later witnesses were permitted 
to testify as to the excluded matter. 

Holland vs. Barnes, 53, Ala., 83: 

Where a clear legal right to propound an 
inquiry has been denied, allowing other wit¬ 
nesses (five in number) to answer the ques¬ 
tion afterwards will not cure the error, unless 
the appellate court can clearly see that the 
error could not have injured the party com¬ 
plaining of it. 

\\ hen error is shown, the presumption of 
injury arises, and must be clearly repelled 
before an appellate court will regard it as 
cured. Though it may appear to us that any 
answer which could have been made to the 
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question disallowed would have added but 
little, it any, force to the testimony of the 
other impeaching witnesses, yet we cannot 
know what effect it would have had on the 
minds of the jury. It was the clear legal 
right ot the appellant to propound the in¬ 
quiry, and all speculation as to the quantum 
of injury he sustained by its denial is 
unsafe.” 


Crossman vs. Lurman, 33 X. Y. App. I)i\\, 422-27: 

“It will not do to say that it did no harm 
to the defeated party to exclude certain evi¬ 
dence which he offers upon a hotly litigated 
question of fact, because other testimony teas 
admitted in his behalf upon the same ques¬ 
tion. He may very well say that if he had 
been permitted to give the excluded testi¬ 
mony the jury may have found with him and 
not against him, and tor that reason where 
the case turns upon a disputed question of 
tact and competent evidence bearing upon 
that question offered by the defeated party 
has been excluded, it is impossible to sav that 
injury was not done to him. For this error 
this judgment and error must be reversed.” 

Wallach vs. Manhattan Ry Co., 105 N. Y. App. 
Div., 422, is a case where a party was refused the 
right to adduce the testimony of a deceased expert 
who had testified at a previous trial and then put 
on another expert, and it was urged had waived 
thereby fin exception bssed on tlic ori^inul error ns 
it was the practice of the trial court to permit only 
one expert on a side to be called. Held: 

“Being deprived bv an erroneous ruling of 
the court ot the evidence to which he was 
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legally entitled he was at liberty to offer such 
further evidence as might be at hand and in 
case of an adverse decision on the merits to 
urge the exception.” 

Miles vs. St. L. & C. Ry, 90 Ark., 485-91: 

‘‘Her situation at the time enabled her to 
have a more accurate aiul comprehensive 
knowledge of the facts than any other wit¬ 
ness. No matter if the testimony of other 
witnesses tended to prove the same facts, her 
testimony no doubt would have greatly forti¬ 
fied that ot her husband or anv other witness 
and the jury may have regarded it as more 
important than any other. Tt must be pre¬ 
sumed that prejudice resulted in the exclu- 
sion of a witness who possesed such excellent 
opportunties for knowing the facts.” 

See also 

Green vs. Mosnat, 126 Iowa, 330. 

Packard vs. Backus, 78 Wis., 188. 

Middlebrook vs. Stephens, 148 Ala., 230. 

Nail vs. Broun, 150 N. C., 533, relied on by the 
trial court as curing his error in refusing to permit 
plaintiff Mosher to be cross-examined as to costs is 
not applicable and really makes for appellant. As 
shown by the report of that case an exception was 
predicated on refusing to permit the plaintiff to 
offer evidence tending to prove that on other occa¬ 
sions than that of an accident similar hooks to that 
which caused the accident had been seen to fly off a 
belt. The upper court held: 


“We find evidence of this character in the 
iecord, admitted without objection j and if 



further testimony was desired or permissible 
his Honor opened the door for it by offering 
at the close of all evidence to permit plaintiff 
to offer it. There is no suggestion that 
plaintiff had discharged his witnesses at the 
time; and we therefore think, if the excep¬ 
tion had merit in it, the offer of the judge 
destroys it.” 

Appellant Under the Conditions and Contract Had 
a Lien for Expenditures Made by Him in Im¬ 
provements of or Additions to Mosher’s Equip¬ 
ment. In This Way Substantial Justice Is 
Worked Out. 

The court throughout held appellant had no lien 
for any expenditures of any kind he had made on 
Mosher’s equipment and at the close refused an 
instruction (and allowed an exception) that defend¬ 
ant was entitled to a lien for moneys spent “in im¬ 
provements of or additions to said equipment.” 
Presumably for the same reason it refused to per¬ 
mit expenditures of $4,000 on Mosher’s equipment 
by Karrick to be shown. 

The evidence clearly establishes that Karrick did 
make additions to and improvements in Mosher’s 
equipment. Had he a right to receive back these 
expenditures before Mosher could demand return 
to him. It is submitted the contract and the law 
under the circumstances so entitled him, he having 
as found a right to detain and use the equipment. 

The contract clearly contemplated the equipment 
should be devoted to the work. This necessarily in¬ 
volved the right to make acessions to it. The con¬ 
tract expressly and by clear implication intended 
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charge some particular property with a debt 
or obligation, or is declared by a court of 
equity out of the general consideration of 
right and justice as applied to the relations 
of the parties and the circumstances of their 
dealings.” 

Jones on Liens, section 5: 

Where an intention is shown by the terms 
of a written contract to charge particular 
property, duly identified, with a debt or an 
obligation, an equitable lien is created. Even 
a verbal contract will charge personal prop- 
ertv with a lien. 

ftr 

The principle of liens to be formulated from the 
authorities is, possession of the thing continuing in 
the holder, that if property is delivered to a person, 
to be by his skill and labor, or by adding thereto 
property of his, enhanced in value, and he performs 
the labor or adds his own property to that delivered, 
and thereby increases the value of the latter, he may 
retain possession of it until paid for his labor or 
materials. This is a doctrine of the common law, 
and the right is usuallv denominated a common 
law lien and it exists unless there is a contract in¬ 
consistent with such lien, or some modifying circum¬ 
stances which are in conflict with any such right, 
or disclose an intent not to claim the right. 

Here there are no modifying circumstances. 
Mosher having been lawfully ordered off the job, 
the correct thing to do, it is submitted, was that 
urged by counsel in the letter of October 9, 1918, 
to Mr. Marshall (p. 63). 
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Lawson on Rights, Remedies and Pr., sections 
1315-17: 


Where a person under a bone fide belief of 
right takes the property of another and be¬ 
stows labor on it, or increases its value, he is 
entitled to a recompense for its increased 
value. 

Justice Cooley in Wetherbee vs. Green, 22 Mich., 
310-20: 


No test which satisfies the reason of the 
law can be applied in the adjustment of ques¬ 
tions of title to chattels by accession, unless 
it keeps in view the circumstance of relative 
values. What the law aims at is the accom¬ 
plishment of substantial equity. 

See also Carpenter vs. Lingenfelter, 42 Neb., 728- 
37: 


The owner should be given full compensa¬ 
tion and the other party the increase of value 
for his labor bestowed on the property. 

In Wiggins Ferry Co. vs. Ohio & Miss. R. Co., 142 
U. S., 396, the Court worked out the principle by 
holding that rails fastened to the roadbeds of a 
railroad may, upon the abandonment of that por¬ 
tion of the road, be removed by the company where 
it has occupied the land by agreement with and per¬ 
mission of the owner. 

Perry vs. Bd. of Missions, 102 N. Y., 99, is another 
applicable case to the situation. 



The Episcopal Church bought a diocesan resi¬ 
dence through an individual. At the request of the 
bishop plaintiff made improvements to fit it for a 
residence. 

An Episcopal convention directed transfer of title 
and directed a mortgage to secure the existing in¬ 
cumbrance and the payment of “the sum advanced 
for the repairs and fitting up of the same for the 
Episcopal residence.” 

At this time only $17.*f had been advanced by 
plaintiff for the repairs. 

A month later the property was conveyed and a 
loan obtained of not to exceed $8,000, proceeds to 
be applied to an existing $5,000 mortgage and the 
said expenses of the said repairs and improvements. 

Held there was right to a lien. Without any spe¬ 
cial agreement and bv virtue of a doctrine merelv 
of a court of equity. 

Here there is a special agreement and also a case 
to which the doctrine applies. 

The New York Court said: 

“The plaintiff’ s case is within the general 
doctrine of equity, which gives a right equiv¬ 
alent to a lien when in no other way the 
rights of the parties can be secured. The ad¬ 
vances were directly for the benefit of the 
real estate; they were approved by the con¬ 
vention by whose directions the title was 
conveyed to the defendant, but neither the 
convention nor the defendant have incurred 
any corporate liability, and while it may be 
said that the advances were made on the 
promise of, or in the just and natural expecta¬ 
tion that, a mortgage would be given, it is 
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also true that they were made on the credit 
of the property, for the improvement of which 
they were expended. The repairs and im¬ 
provements were permanently beneficial to it, 
made in good faith, with the knowledge and 
approbation of the parties interested, and 
accepted by them, not as a gratuity, but as 
services for which compensation should be 
given. Tile plaintiff’s right to remuneration 
is clear, and unless the remedy sought for in 
this action is given, there will be a total fail¬ 
ure of justice.” 

The Court at the Outset Should Have Allowed Ap¬ 
pellant’s Pleas, to Both the Covenant and 
Trover Declarations. Both Actions Were 
Founded on Contract and the Pleas So Showed 
and Sought Counter Damages for Defendant’s 

Losses by Reason of Plaintiff’s Contract 
Wrongs. 

Owing to the rulings of the Court on the pleadings 
the trial court in the consolidated trial was tied as 
was the jury and could not allow defendant in either 
action for defendant’s damages at plaintiff’s hands. 
The special pleas stricken out will be found at pages 
2 and 8 to the tort action, the latter page being a 
plea specifically setting forth the remedial proced¬ 
ure, statute of Congress and defendant’s right to 
its benefits. The covenant declaration will be found 
at pages 15-17 and defendant’s special plea thereto 
at pages 17 and 19. 

The Court erred in excluding the pleas. They 
were not in tort unconnected with the contract un¬ 
der which plaintiff sued. Plaintiff claiming breach 
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of contract and trover arising out of and consequent 
on the breach, defendant had a right to reply thereto 
that plaintiff had injured him, defendant, and not 
defendant the plaintiff, and that the matter should 
be adjusted in the pending actions. 

Section 1563 of the Code provides: 

Mutual debts and claims under contract be¬ 
tween the parties to a common law action 
may be set off against each other 
by plea in bar whether said debts or claims 
be of the same or a different nature or degree, 
and whether the claims be for liquidated 
debts or unliquidated damages for breach of 
contract. 

Appellant’s plea was for unliqudated damages for 
breach of contract. It was not for a pure tort dis¬ 
connected with the contract, the real basis of both 
plaintiffs’ action. The trial court must have mis¬ 
conceived in application the doctrine of McGuire vs. 
Gerstley, 26 App. 1). C., 193-203, that a claim aris¬ 
ing out of tort and not out of contract in any form 
cannot be made the basis of a plea of set off. 

Neither does the fact one action was in form trover 
prevent a plea showing the alleged wrongful con¬ 
version arises out of contract relations. 

Congress has broadened pleadings to meet equit¬ 
able conditions and, moreover, trover, like assump¬ 
sit (Hornblower vs. Geo. Washn. Univ., 31 App. 
D. C., 64), is equitable action frequently. 

Folmar vs. Copeland, 57 Ala., 588. 

The rule is that trover is an equitable ac¬ 
tion and that where defendants have an equit- 
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able right they may make that defense. The 
exception is that the rule does not apply 
where the defendant obtained possesseion tor- 
tiously—as a matter of public policy and to 
destroy lawlessness and unlicensed power. 

See also Gorder vs. Hilliboe, 115 N. W., 843. 
McGowen vs. Young, 2 Stewart & Porter, 171: 

“Trover is not of the rigid, uncompromis¬ 
ing, unwieldy character. It is competent like 
assumpsit to administer justice according to 
the rules of equity without resort to chancery. 
In trover, I hold the court competent to in¬ 
vestigate the justice and equity of the case.” 

The jury finding for defendant in the covenant 
action clearly would have awarded him damages. 

It is submitted the judgment below should be 
reversed with costs. 

Chas. H. Merillat, 
Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

No. 3999. 

JAMES L. KARRICK, APPELLANT, 

vs. 

WILLIAM H. HOLLOWAY, TRUSTEE IN 
BANKRUPTCY OF EDGAR H. MOSHER, 
APPELLEE. 

BRIEF OF APPELLEE. 

Statement of the Case. 

Edgar H. Mosher filed two suits against James L. 
Karrick, one for breach of contract, and the other for 
trover and conversion. The breach of contract suit 
was in covenant, and proceeded upon the theory that 
Karrick had employed Mosher to construct an apart¬ 
ment house at 1819 “G” Street, Northwest, and had 
refused to allow him to complete said contract, to the 
damage of Mosher. (Rec., pp. 15-17.) 

The trover action was for the value of certain building 
machinery and equipment belonging to Mosher, in 
Karrick’s possession, and which he refused to sur¬ 
render, and, as amended, was in four counts, alleging 
the conversion to have occurred on August 22, 1918, May 
5, 1917, August 13, 1918, and September 9, 1918. 
(Rec., pp. 10-13.) 

The jury found for the defendant in the action of 
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covenant, and for the plaintiff in the action of trover, 
in which the damages were fixed at seven thousand, 
nine hundred and five ($7,905.00) dollars, and it is 
from this verdict that appellant prosecutes this appeal. 
(Rec., p. 10.) 

The contract between Mosher and Karrick provides, 
among other things, that in case of death or wrongful 
failure and refusal of Mosher to perform the work, 
Karrick should have the right to use the working equip¬ 
ment and machinery then on the job, to complete the 
job. (Rec., p. 33, par. 10), and it is upon this provision 
of the agreement that much of the controversy centers. 

Counsel for appellant urges in his brief that the pro¬ 
vision of said contract to the effect that disputes be¬ 
tween the parties were to be referred to the architect, 
whose decision should be final and binding, is of great 
importance, and contends that such a dispute arose, 
and that the architect determined same against Mosher 
and that was the reason for the verdict against Mosher 
in the covenant action. We submit that it is of no 
importance whatever why the jury decided against 
Mosher in the covenant suit, the fact of such verdict 
being the only matter of consequence, but as the state¬ 
ment in appellant’s brief is clearly erroneous, we call 
attention to the charge of the court (Rec., p. 84), in 
which he told the jury that there was no legally sufficient 
evidence to support a finding that any matters in dispute 
between the plaintiff and defendant were referred to by 
them to the architect, and by said architect determined 
adversely to the plaintiff. Of course, the testimony in 
the covenant action is not before the court on this 
appeal, but this court surely can not assume that the 
jury violated this express direction of the trial judge, 
and based its verdict in the covenant suit upon a matter 
which they were charged would not support it. 
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That the verdict in the covenant suit was adverse to 
Mosher is beyond argument, and why it was adverse 
is not of the slightest consequence. 

Counsel for appellant discusses in his brief, at some 
ength, what he captions as “The Evidence in the Trover 
Action.” This we regard as of small consequence, but 
esire to correct some misleading statements con¬ 
tained in appellant’s brief. On page nine of the brief, 
reference is made to an exception to allowing Edgar B. 
Mosher to testify as to the value of a one hundred and 
ninety foot tower, the ground of the objection being 
t lat it had not been shown that Mosher had a tower 
one hundred and ninety feet high on the job. (Rec., 
p. 41.) The record shows that plaintiff had testified 
(Rec., p. 35), that he had a one hundred and ninety 
foot on the tower when it went to Karrick’s, and in 
response to the direct question, “Did you have one 
hundred and ninety feet on the tower?” Answered 
“Yes, sir.” And at Rec., p. 47, Edgar B. Mosher 
testified that there was enough material on the Karrick 
job, belonging to Mosher, to construct a one hundred 
and ninety foot tower. It also appears (Rec., p. 68), 
that an estimate, received in evidence, and which 
Karrick testified that he believed to be correct when 
he himself placed the date on it (Rec., p. 64), contained 
an item of a one hundred and ninety foot tower, and 
the record shows that the controversy as to the tower 
was fairly submitted to the jury on conflicting evidence. 

At the bottom of page ten of appellant’s brief, appears 
a statement concerning the testimony of the witness 
Edgar B. Mosher, which is no doubt set forth with the 
idea of persuading the court that this witness had but a 
poor recollection of the matters concerning which he 
was examined, but reference to the record (44), discloses 
that the answer was given in response to a question 
concerning lumber, and plainly was intended to applv 
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to lumber, which is not a matter involved in the case 
now before the court. 

On page thirteen of appellant’s brief, he states that 
his witness Karrick, in response to a suggestion by the 
court that he enumerate separately such articles as he 
claimed to have purchased to be used with the Mosher 
equipment, and which could be taken therefrom and 
still leave that equipment in working order, “named 
many of the items Mosher claimed in the trover action.” 
Reference to the record (51), shows that the witness 
actually named only the metal forms, and certain addi¬ 
tions he claimed to have made to the mixer. 

And in the very beginning of his brief, appellant’s 
counsel states that the jury “apparently took off an 
even six thousand dollars” from the amount claimed in 
the trover action, and in that way arrived at their 
verdict in favor of the plaintiff in the last named case- 
1 he record shows (Rec., pp. 10-13) that the amount 
claimed in the trover suit was $13,909.50. Substracting 
$6,000 from this amount leaves a balance of $7,909.50- 
The verdict for plaintiff in the trover action was 
$7,905.00. While the difference between these two 
amounts is only $4.50, this difference is sufficient to 
show that the jury did not arrive at its verdict upon 
the theory assumed by counself for appellant. 

We believe, however, that the discussion of the 
evidence can more appropriately be made on considera¬ 
tion of the various assignments of error, and merely 
call attention to a few of the errors contained in ap¬ 
pellant’s statement of the case, for the purpose of 
directing the attention of the court to the fact that we 
by no means agree with his statements of fact. 
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ARGUMENT, 

Appellant’s first assignment of error is directed to 
the action of the court in granting a motion to strike 
out the second plea of defendant below. This was a 
plea of set-off claiming twenty-two thousand ($22,000) 
dollars damages for the alleged failure, by Mosher, to 
perform his contract with Karrick for the construction 
of the apartment house. It was an attempt to plead 
set-off to an action of trover and conversion, which is 
an action ex delicto , and no argument is necessary upon 
the proposition that set-off can not be pleaded to a 
declaration in tort. In addition to this objection to 
the plea, it was clearly bad in that it stated conclusions 
rather than facts as to the alleged breach of contract, 
and attempted by reference to incorporate into said 
plea an affidavit filed in support thereof, which affidavit 
is most voluminous and contains a multiplicity of matter 
absolutely improper to be set forth in a plea. (Rec., 

pp. 2-6.) 

It is so well settled that matter appearing in an 
affidavit or deposition can not be made part of formal 
pleadings by reference, that no citation of authority is 
regarded as necessary on this point, and a mere inspec¬ 
tion of the plea and affidavit will be sufficient to con¬ 
vince this court that no substantial error was committed 
by the court below in granting the motion to strike. 

The second assignment of error, directed to the 
striking out of defendant’s additional plea, presents 
no greater difficulty than the one just discussed, as 
said plea stated merely conclusions, was an attempt to 
plead set-off in a tort action, and presents no question 
of an equitable defense, notwithstanding the arguments 
to that effect of counsel for appellant. Why counsel 
should insist upon this matter of equitable defense, 



when it is so apparent that his plea is based upon the 
theory of breach of contract, for which an action would 
lie at law, and as to which his legal remedy is plain, 
adequate and complete, is difficult to understand. His 
conception of the rule allowing equitable defenses in 
actions at law is surely erroneous, if, in his opinion, a 
claim for damages for breach of contract is regarded 
by him as an equitable defense. 

As to his third assignment, relating to alleged error 
in striking out the amended plea in law case number 
61,926, it is impossible for the writers to conceive that 
this can be a pertinent question in the case at bar, 
which is number 61,927. In the first mentioned case, 
appellant obtained a verdict and judgment below’, from 
which no appeal w’as prosecuted. The motion to strike 
out these pleas, as the same appears in the record at 
page 24, show’s the grounds upon which said motion was 
allowed, and a reference to the pleas (Rec., pp. 17-19), 
discloses that the objections stated in the motion were 
well taken, but regardless of this, the assignment of 
error in question has nothing whatever to do with the 
questions involved in this appeal. 

The fourth assignment of error concerns the refusal 
to direct a verdict for defendant. In treating this as¬ 
signment in his brief, counsel for appellant mani¬ 
festly considers certain material facts from the stand¬ 
point of his testimony alone, and disregards all 
of the evidence upon the other side. For instance, he 
states that, when the various demands w’ere made by 
plaintiff below for the return of his machinery, “at that 
time the job was not completed.” While it is true that 
Karrick and his witnesses testified that the w’ork w r as 
incomplete when the demands were made, it is also 
true that the force of this testimony w r ’as materially 




7 


weakened by admissions contained in letters written 
by Karnck himself to counsel for appellee. On August 
26, 19 S, Karnck wrote, (Rec., p. 56), that an offer 
to settle made by him in said letter was with the end 
in view of getting quick settlement and “in getting 
this material out of my way.” In view of this statement 
the jury was certainly justified in doubting the accuracy 
of Karnck s testimony, to the effect that the machinery 

o t f he ,. latter P art of Au ^ lst > he was anxious to 
get out of his way, was necessary to be used anH 

part Tlhe"’ r mPlet n g th ! buiWing durin « ^e’ first 
^ of the following December. And on September 9, 

again wrote > (Rec- P- 56), “something 
Wdl f have t0 . be done at once relative to removing the 
plant from its present location.” September 9 1918 

^s the date of the demand alleged in the fourth count 
he declaiation, and appellant can hardly advance 
any strong argument in criticism of a finding by the 
jury that on that date he was through with this 7 ma- 
hinery and should have honored a demand therefor 
m view of his own statement, of the same date that 
something would have to be done at once about moving 
this equipment from his building beimr th» g 
equipment which he had previously written was inTis 
«ay. But there is another condition disclosed by the 
record bearing on this assignment of error, which is 
atal to the contention of appellant, that is to say 
that the record discloses that his refusal to surrender 
the equipment in question was never based upon any 
claim by him that he required same to complete the 
construction of the building, but always upon a no the 
ground, namely, that he had expended certain moneys 
upon said equipment and had thereby acquired a lien 
thereon for such expenditures. 

It is true that Karrick testified in such manner as 
to render possible the inference that he had been pre- 



vented, at the time of one demand, from stating all of 
his reasons for refusing compliance, (Rec., p. 53; Charge 
of Court, Rec., p. 86), but the testimony of the other 
persons present made an issue of fact upon this point, 
which was squarely submitted to the jury. And as to 
subsequent demands, the two letters written by Karrick, 
and already mentioned, clearly show that he based h : s 
refusal to deliver entirely upon an alleged lien, and, 
far from asserting any necessity for keeping the equip¬ 
ment to complete the building, referred to his desire 
to get it out of his way, and the necessity for removing 
it from its then location. (Rec., pp. 55-56.) 

The ruling of the trial court, that Karrick, when 
demand was made, could not assert one ground for 
refusal to deliver, and rely upon another at the trial 
table, is unquestionably a correct statement of the law 
upon this point. A leading case is that of Boardman vs. 
S ; ll, (1 Campb., 410), in which trover was brought for 
certain brandy, which defendant had refused to deliver, 
saying it was his own property. Upon the trial, defendant 
claimed a lien on the brandy for warehouse rent. The 
court said that as the brandy had been detained on a 
d’fferent ground the defendant must be taken to have 
waived his lien, if he had one, which was doubtful. 

The same question arose in Spencer vs. Mitchell, 
9 Ala., 744, and the court said (p. 748), “When the 
demand for the wagon was made, the defendant did not 
place his refusal to deliver it upon the ground that the 
individual demanding it was unauthorized to receive it; 
but his reply was that Hill had sent for it and taken it 
away. If he had denied the authority, evidence of it 
might perhaps have been adduced, or if defective, its 
defects supplied. Under these circumstances, the ob¬ 
jection that the demand was made by one who 
gratuitously represented the plaintiff, can avail nothing.” 



^ In Ingles vs. Bulkley, (15 Ill., 224), the court said: 
“A party holding property which he refuses to deliver 
on demand made, because he doubts the authority of 
the persons making the demand, must place his refusal 
distinctly upon that ground.” 

In Holbrook vs. Wright, (24 Wend., 167). The partner 
of a bailee refused to deliver up goods to the owner 
because, he said, he did not feel authorized to do so in 
the absence of his partner. On the trial the defendant 
claimed a lien on the goods for storage. The court held 
that the defendant, not having claimed a lien for storage 
at the time of the demand, could not set it up as a bar 
to the action. 

1 he case last above cited is identical in principle 
with the case at bar, and appellant had no more right 
to urge an alleged defense upon the trial below, upon 
ground of an alleged necessity for the use by him of 
appellee s machinery, which he had not asserted when 
demand for its surrender was made upon him, preferring 
to rely upon what he claimed to be a lien, than defendant 
in the Holbrook vs. Wright case had to assert his lien 
at the trial table, when he had based his refusal to 
deliver upon another ground. 

The fifth assignment of error is because of the refusal 
to grant defendant’s prayers Nos. 2, 3 and 4. 

The substance of prayer No. 2 was given by the 
court in his general charge. (Rec., pp. 84-88.) 

Prayer No. 3 was really offered in the companion case 
in covenant, and shows on its face that it was not an 
appropriate instruction in the trover suit now before 
the court. Its substance was given to the jury in the 
general charge, but as it is not pertinent in the action 
now before this court on appeal, its refusal below is of 
no consequence. 



Prayer No. 4 was denied, as appears in the record 
(Rec., p. 79), because the trial court permitted an 
amendment of the declaration, alleging several demands 
of different dates, but the substance of the prayer was 
given in the general charge. (Rec., pp. 86-87.) 

The sixth assignment of error is upon the theory 
that appellant had a lien on appellee’s equipment for 
money alleged to have been expended thereon by 
appellant. It seems hardly necessary to argue that 
there was no lien. No lien of this character was ever 
known to the common law, nor is there any statute in 
force in this District creating such a lien. The correct 
rule was stated by the court below, namely, that as the 
suit was for the value of Mosher’s property converted 
by Karrick, the recovery had to be limited to the value 
of that property, and that if Karrick had attached 
thereto any improvements which he could remove with¬ 
out destroying the property, Mosher was not entitled to 
the value of such improvements. As Karrick had to 
keep the property in repair in order to use it, and as the 
contract required him to return it to Mosher in as good 
operating condition as when it was put upon the job, 
excepting ordinary wear and tear (Rec., pp. 32-33), it 
necessarily followed that Mosher’s recovery could not 
be diminshed merely because Karrick had complied 
with the requirements of the contract as to ordinary 
repairs to enable him to use the machinery. (Suther¬ 
land on Damages, paragraph 103, Vol. 1), (4 Suther¬ 
land on Damages, paragraph 1128). This matter was 
fairly submitted to the jury, and Karrick questioned 
concerning the improvements which he claimed to 
have placed upon the equipment, and which could be 
removed therefrom. (Rec., p. 50.) 


The assignment of error based upon refusal of de¬ 
fendant’s prayer No. 7, is without merit. It ignores the 
question presented by the record, and previously dis¬ 
cussed, that Karrick based his refusal to surrender 
the property upon an alleged lien, and by his statements 
and conduct waived any defense which he might have 
had because of an alleged necessity to use the machinery 
to complete the building. And the correct rule was 
given in the general charge. 

The eighth assignment of error deals with the refusal 
to grant defendant’s prayer No. 9. But an examination 
of the record (General charge, Rec., pp. 86-87), shows 
that the jury was instructed by the court that they 
must find the value of the articles involved in the action 
from the evidence in the case”; that if they could not 
so find it, they could not give it, and that the value 
must be so ascertained as of the date of the conversion 
as determined by the jury. The court also charged the 
jury that the burden of proof was on the plaintiff 
(Rec., p. 83), so that everything embraced within the 
prayer which was refused was nevertheless included 
m the instruction given by the court. 

The ninth assignment of error, dealing with the 
refusal to grant defendant’s prayer No. 10, involves a 
proposition upon which counsel for appellant has laid 
great stress, that is to say, that no sufficient evidence 
was offered by plaintiff upon the question of value to 
justify a verdict in his favor. 

A considerable portion of appellant’s brief is devoted 
to his argument upon this proposition, and he again 
falls into the error, in discussing it, of assuming that 
there was no evidence in the case upon this point except 
the verbal statements of his witnesses. (See his brief, 
p. 24). An examination of the record is sufficient to 
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dispose of this contention, and demonstrates that there 
was ample testimony upon this point to warrant its sub¬ 
mission to the jury, and that some of that testimony came 
from appellant’s side of the case. 

It must be borne in mind that Mosher was put off 
of the job on May 5, 1917, and thereafter, of course, 
did not see his equipment, which had been retained by 
Karrick. Mosher could not go back and examine 
his machinery, as he would have been a trespasser 
had he undertaken to do so, but he could, and did, 
testify to the value of his equipment at the time it was 
left in Karrick’s possession, under a contract which 
required' Karrick to return it in good operation con¬ 
dition, reasonable wear and tear excepted. (Rec., 
pp. 34-35.) 

Witness Edgar B. Mosher also testified to the value 

of the equipment. (Rec., p. 39.) 

This testimony was entitled to be considered by the 
jury as fixing the values when Mosher was put off 
the job, and on August 26, 1918, Karrick wrote to counsel 
for Mosher, “the plant is now in better shape than it 
was when it came there.” (Rec., p. 55.) 

As late as October 9, 1918, counsel for Karrick wrote 
to counsel for Mosher, “as I understand, there is at this 
time a good sale for equipment of this nature, and also 
good opportunities to make contracts. (Rec., p. 63.) 

Surely, when the jury was informed as to the value 
of the equipment left on the job, and had before them 
Karrick’s own statement that this same equipment 
was in better shape on August 26, 1918, and also the 
letters from counsel for appellant, in which he stated 
that this equipment was readily salable, they can not 
be criticised if they looked with doubt upon the testimony 
of Karrick and his witnesses to the effect that this same 
machinery was worn-out junk, and of practically no 
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value. Mr. Karrick made the mistake, not uncommon 
with litigants, of making a statement in writing prior 
to the litigation, which constituted an admission on his 
part, and which was in direct conflict with the testimony 
which he gave at the trial, and necessarily tended to 
weaken that testimony in the eyes of the jury. 

In Jones vs. Morgan, (90 N. Y., 4), plaintiff stored 
his furniture with defendant from 1875 to 1877. The 
furniture was lost. The court said: “If it was prac¬ 
ticable to give evidence of their precise market value 
at that time, then such evidence should have been 
required. But this was second-hand furniture, having 
no real market value. The furniture was lost, and hence 
could not be exhibited to experts for valuation. It was 
incumbent upon plaintiff to make the best proof she 
could.” In the case at bar, plaintiff, after he was put 
off the job, could not inspect or appraise his equipment, 
which was second hand, having no market value, and 
evidence as to cost, condition and depreciation is all 
in the record in this case, defendant himself having 
stated in the letter above quoted, that the condition 
was better at the time said letter was written than 
when the equipment was brought on the job. The 
question of value was put in issue by conflicting testi¬ 
mony, and this made an issue for the jury. 

In his tenth assignment, counsel for appellant excepts 
to that portion of the court’s charge (Rec., p. 87), in 
which the jury was instructed that if there was anything 
affixed to Mosher’s property by Karrick which could 
be taken 3ff by the latter without considerable damage 
to the rest of the article, Mosher’s damage was to be 
computed by the value of the property, with such 
added thing removed, but that as to general repairs 
made by Karrick, which could not, from their nature, 



be separated from the thing repaired, no deduction 
was permissible. 

We have previously considered this subject in dis¬ 
cussing the sixth assignment of error, and submit that 
that contract, (paragraph 10, Rec., pp. 32-33), required 
the maintenance of the equipment, and its restoration 
to Mosher, in good operating condition. Counsel for 
appellant seems to overlook the fact that the suit was 
not for the recovery of the machinery itself, but for 
its value, and the court correctly charged the jury as 
to how that value was to be ascertained. Plaintiff 
sought, and was permitted to recover, the value of his 
property, and Karrick was invited by the court, as 
previously shown, to specify such additions as he had 
made which were not mere repairs. 

We have discussed the question raised by the eleventh 
assignment of error in connection with the ninth assign¬ 
ment, and submit that we have demonstrated the pro¬ 
priety of permitting the jury to consider plaintiff’s 
evidence as to the value of his equipment in May, 
1917, in connection with defendant’s own written 
statements as to the condition of the same property, 
as shown by the exhibits in the record, at pages 55 
and 56. 

Another point upon which much emphasis is placed 
in appellant’s brief is presented by the twelfth and 
thirteenth assignments of error, relating to the rulings 
of the trial judge denying the right to cross-examine 
as to the cost of certain of appellee’s equipment. It is 
true that the court below, (Rec., p. 38), ruled that 
plaintiff could not be cross-examined as to the cost of 
certain cables, but at a later stage of the case, and 
on the same day, the court reversed this ruling, (Rec., 
p. 44). The record shows that plaintiff was again upon 
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the witness stand, and under cross-examination by 
appellant's counsel, on the same day, and after the 
court had reversed his previous ruling, but counsel 
foi appellant made no effort to cross-examine plaintiff 
further concerning the matter of costs. (Rec., p. 48.) 

It is also apparent from the record that such cross- 
examination would have been useless, because the 
plaintiff had actually testified, on cross-examination, 
as follows: 

Q. “What did they (the guy cables), cost?" 

A. “I do not remember what the cables cost." 
(Rec., p. 38.) 

Q. “What had they cost?" (the spouts). 

A. “I do not remember what they cost." 

We fail to understand how error can be contended 
for, in refusing to permit cross-examination as to the 
cost of cables and spouting, when the plaintiff was, in 
fact, ci oss-examined as to the cost of both, and answered 
that he did not know. 

The fourteenth assignment of error, dealing with the 
190 foot tower, has been discussed in the beginning of 
this brief. W r e believe that we have sufficiently shown 
that the statement in the assignment in question, that 
“the evidence disclosing clearly that the plaintiff did 
not have a 190 foot tower," is at variance with the 
record, plaintiff having testified (Rec., p. 35), that he 
did have a tower of this height, and his father having 
also testified (Rec., p. 47), to the same effect. This, 

of course, made an issue of fact’ for the determination 
of the jury. 

As to the fifteenth assignment, when the testimony 
of the witness Edgar B. Mosher was offered, as to the 
plates in the yard of the witness Giddings, and objection 
made thereto, counsel for appellee stated that this 
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matter would be connected up by the testimony of 
other witnesses (Rec., p. 42), and at a later stage, the 
testimony of Harry P. Giddings was introduced for 
this purpose, which testimony showed that plates from 
a yard of the witness had been taken to the Karrick 
job. (Rec., pp. 47-48.) The connection was thus 
established, and if counsel for appellant was of the 
opinion that it had not been sufficiently established, he 
should then have moved to strike out the testimony of 
the witness Mosher, which he failed to do. 

The assignment of error numbered sixteen, relating 
to the refusal of the trial court to permit the witness 
Edgar B. Mosher to be cross-examined as to whether 
any of Karrick’s wheel-barrows had been borrowed by 
plaintiff for use on another job, is manifestly without 
merit. Such testimony could furnish no information 
serviceable to the jury upon the issues involved in the 
case at bar, and Mosher was not claiming the value 
of any wheel-barrows belonging to Karrick, but only for 
such wheel-barrows belonging to Mosher as the jury 
should find to have been converted by Karrick to his 
own use. 

With reference to the assignment numbered seventeen, 
the same relates to the dispute as to the height of the 
tower, and as an effort was made on cross-examination, 
to show that the tower was not 100 feet high, it is difficult 
to see the force of the contention that it was error to 
allow this matter to be asked about on redirect. In any 
event, it was a matter resting in the sound discretion 
of the trial court, and involves no reversible error. 

The eighteenth assignment of error is of no con¬ 
sequence in the case at bar, although it might have 
been a proper matter for inquiry in the covenant case, 
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which involved the question of the due performance, 
by Mosher, of his contract, had that case been brought 
before this court. But as this appeal is concerned 
merely with the value of Mosher’s property, con¬ 
verted by Karrick, and has nothing to do with any 
property claimed to have been necessary to the due 
performance of the work, but not brought on the job 
or ever in Karrick’s custody, the question to which 
objection was sustained was irrelevant to the issues in 
the instant case. 

The nineteenth assignment is covered by the same 
principle as the eighteenth, and involves no matters in 
issue in the case at bar. 

The last assignment of error is likewise without 
merit. The theory of it would appear to be either by 
way of set-off, or counter claim, which was properly 
out of the case, or under the pretended lien, which 
never existed. 

None of the authorities cited by counsel for appellant 
in the section of his brief devoted to the consideration 
of this supposed lien support his contention. 

The case of Rowley vs. Biglow (12 Pick., 307), dealt 
with the matter of a vendor’s lien under a fraudulent 
sale. Ames vs. Dyer (41 Me., 397), involved the ques¬ 
tion of whether a lien existed under a local statute, 
and the court held that it did not. Perlham vs. The 
Woolsey (3 Fed., 457), was for the enforcement in 
admiralty of a lien for work on a ship. 

The citations from “Jones on Liens,” are merely 
statements of general law, and these general statements 
are manifestly no authority for the proposition that 
Karrick had a lien upon Mosher’s equipment, under 
the facts in the case at bar, and this observation is 
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equally true of the citation from Lawson on Rights, 
Remedies and Practice. 

As to the measure of damages, the case of Whetherbee 
vs. Green (22 Mich., 310), from which quotation is 
made in the opposing brief, was an action in which 
lumber had been purchased in good faith, from a person 
believed to be the owner, and had been made into 
hoops of much greater value, and the action was in 
replevin for the hoops. The court held that the law 
permitted only the recovery of the value of the lumber, 
in the case at bar, we ask to recover the value of the 
original property, and not something else manufactured 
from it, and there is no element of bona fide mistake 
involved. 

Carpenter vs. Ligenfelter (42 Xeb., 728), also quoted, 
expressly holds that the owner may recover the original 
value, which is all we ask in the case at bar. 

Neither Wiggins Ferry Co. vs. R. R. Co. (142 U. S., 
396), nor Perry vs. Board of Missions (102 N. Y., 99), 
have any application to the case at bar. 

The argument of our adversary, to the effect that he 
should have been allowed to introduce an equitable 
defense, and to which we have previously briefly re¬ 
ferred, would be more forceful if the defense which he 
sought to advance had been, in fact, equitable. But it 
is perfectly apparent that what he characterized as 
his equitable defense, was, in fact, a claim for damages 
for alleged breach, by Mosher, of his contract to con¬ 
struct the apartment house; and the only other argu¬ 
ment advanced by him was in connection with his so- 
called equitable lien, under which contention he really 
asked the court below to create a lien for him because of 
Karrick’s alleged expenditures, without authority for 
such lien, statutory or otherwise. 
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We believe that our analysis of the assignments of 
error has demonstrated that none of them has any 
merit, and accordingly that the judgment below should 
be affirmed. 

Respectfully submitted, 

BELL, MARSHALL & RICE, 

Attorneys for Appellee. 



